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DEPARTMENT OF DEFENSE
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NATIONAL AERONAUTICS AND SPACE ADMINISTRATION

48 CIR Parts z, 3, 1z, 2z, 23, 25, 27, 44, 47, and 57

[FAR Case 2000-305]
RIN 9000-AJ55



Federal Acquisition Regulation; Commercially Available Off-the-
Shelf (COTS) Items

AGENCIES: Department of Defense (DoD), General Services Administration
(GSA), and National Aeronautics and Space Administration (NASA).

ACTION: Proposed rule.

IMAF he C 1isition Council 11ﬂ the Defense
_____ n Regula ol ) 3 citing comments
: ing the implementati sectioc Ccl ;ugﬂ?—“ﬂnﬂn Act
14“5 4] U.8.C with r_hpect to Commercially Available
Off-the-8helf Ttem acguisitio The Act reguires the Fedesral

Acquisition Regulation (FAR) list certain provisions of law that are
inapplicable to contracts for acquisitions of commercially available

ff-the-shelf items. The Act excludes section 15 of the Small Business
and bid protest procedures from the 1ist) The list of inapplicable
: =s cannot include a provision of law that provides for c¢riminal

or 01v1l penaltles

DATES: Interested parties should submit comments in writing on or
before March 15, 2004 to be considered in the formulation of a final
rule.

ADDRESSES: Submit written comments to General Services Administration,
FAR Secretariat (MVA), 1800 F Street, NW., Room 4035, ATTN: Laurie
Duarte, Washington, DC 20405.

Submit electronic comments via the Internet to-- farcase.2000-
305€gsa.gov.

Please submit comments only and cite FAR case 2000-305 in all
correspondence related to this case.

FOR FURTHER INFORMATION CONTACT: The FAR Secretariat at (202) 501-4755
for information pertaining to status or publication schedules. For
clarification of content, contact Mr. Gerald Zaffos, Procurement
Analyst, at (202) 208-6091. Please cite FAR case 2000-305.

SUPPLEMENTARY INFORMATION:

A. Background

have already been determined to be inapplicable to all

. . a result of the implementation of the Federal
A reaml j_n_irlq Act of 1994 (see FAR 12.503). On Januar 30,
U2, the FAR Secretariat issued an Advanced Notice of Pr cposed

Rulemaklng in the Federal Register (68 FR 4874) that lists the
additional provisions of law that could be determined inapplicable to
commercially available off-the-shelf (COTS) items. Seven public
comments were received. The Commercial Products and Practices Committee
reviewed the public comments; identified potential changes to the FAR;
and submitted a report, including a draft proposed rule for
consideration by the Councils.

The Councils recognize the concerns raised by the U.S. Trade
Representative, the Department of Labor, and other agencies regarding
the listing of certain laws. The proposed rule does not represent a
final decision on any of those laws. Rather, the proposed rule lists
the universe of laws that could be determined inapplicable to COTS. The
Council is seeking public comments that the Administrator for Federal
Procurement Policy will use in making the statutory determination that
it would be in the best interest of the Government to maintain certain
of those proposed laws.

This is not a significant regulatory action and, therefore, was not



subject to review under Section 6(b) of Executive Order 12866,

Regulatory Planning and Review, dated September 30, 1993. This rule is
not a major rule under 5 U.S.C. 804.

B. Regulatory Flexibility Act

The changes may have a significant, but beneficial, economic impact
on a substantial number of small entities within the meaning of the
Regulatory Flexibility Act, 5 U.S.C. 601, et seq., because the rule
exempts the application of a number of laws to businesses, large and
small, offering commercially available off-the-shelf items to the
Federal Government. An Initial Regulatory Flexibility Act Analysis
(IRFA) has been prepared and is summarized as follows:

h pjective and legal basis of this rule is to implement the
quirements of section 4203 of the Clinger-Cohen Act (Public Law
104-106) . Available data indicates that many commercial sales to the
Government will come from small businesses. The rule does not impose
new reporti ! requirements and does not duplicate,

other Federal rules. The rule is
I impact on industry because it proposes
to sxempt cially available off-the-shelf items
from many Gov e requirements. Although the rule not
specifical propose different

I 1fically prog = procedures for small versus large
entities, existing preferences for small businesses, contained in
FAR Part 19, remain unchanged. We believe that the relief from
administrative burdens proposed by this rule may serve to motivate
more small entities to do business with the Government.

The FAR Secretariat has submitted a copy of the IRFA to the Chief
Counsel for Advocacy of the Small Business Administration. A copy of
the IRFA may be obtained from the FAR Secretariat. Comments are
invited. The Councils will consider comments from small entities
concerning the affected FAR parts 2, 3, 12, 22, 23, 25, 27, 44, 47, and
52 in accordance with 5 U.S.C. 610. Comments must be submitted ]
separately and should cite 5 U.S.C. 601, et seq. (FAR case 2000-305),
in correspondence.

C. Paperwork Reduction Act

The Paperwork Reduction Act applies. It is anticipated that the
rule will reduce annual information collection burdens. An estimate of
the burden reduction is undeterminzd at this time. The reduction will
be dependant on the estimated burden reductions taken for each
provision of law that will be excluded from the final rule.
Accordingly, a Paperwork Reduction Act Change to pertinent existing
burdens will be submitted to the Office of Management and Budget under
44 U.S.C. 2502, et seq.

List of Subjects in 48 CFR Parts 2, 3, 12, 22, 23, 25, 27, 44, 47,
and 52

Government procurement.

Dated: January 9, 2004.
Ralph De Stefano,
Deputy Director, Acquisition Policy Division.

Therefore, DoD, GSA, and NASA propose amending 48 CFR parts 2, 3
1z, 2z, 23, 23, 27, 44, 47, and 52 as set forth below:

1. The authority citation for 48 CFR parts 2, 3, 12, 22, 23, 25,
27, 44, 47, and 52 is revised to read as follows:

1

Authority: 40 U.S.C. 121(c); 10 U.S.C. chapter 137; and 42
U.S.C. 2473 (c).



&1

PART 2--DEFINITIONS OF WORDS AND TERMS

2. Amend section 2.101 in paragraph (b) by adding, in alphabetical
order, the definition " ‘Commercially available off-the-shelf item
(COTS)'' to read as follows:

2.101 Definitions.

* ok ok ok K
(b)***

Commercially available off-the-shelf item (COTS)--(1) Is a subset
of a
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commercial item and means any item of supply that is--

(i) A commercial item (as defined in this section);

(ii) Sold in substantial quantities in the commercial marketplace;
and

(iii) Offered to the Government, without modification, in the same
form in which it is sold in the commercial marketplace.

(2) Does not include bulk cargo, as defined in section 3 of the
Shipping Act of 1984 (46 U.S.C. App. 1702), such as agricultural

products and petroleum products.
* ok ok Kk ok

PART 3--IMPROPER BUSINESS PRACTICES AND PERSONAL CONFLICTS OF
INTEREST

3. Revise section 3.503-2 to read as follows:

3.503-2 Contract clause.

The contracting officer shall insert the clause at 52.203-6,
Restrictions on Subcontractor Sales to the Government, in solicitations
and contracts exceeding the simplified acquisition threshold, except
when contracts are for the acquisition of commercially available off-
the-shelf items. For the acquisition of commercial items, other than

COTS, the contracting officer shall use the clause with its Alternate
I.

PART 12--ACQUISITION OF COMMERCIAL ITEMS

4. Amend section 12.102 by adding a sentence to the end of
paragraph (a) to read as follows:

12.102 Applicability.

(a) * * * Unless indicated otherwise, all of the policies that
apply to commercial items also apply to COTS items defined in 2.101.

L S

5. Amend section 12.301 by--

a. Revising the section heading;

b. Adding a sentence to the end of paragraph (b) (3);

c. Revising the paragraph heading and the first sentence of
paragraph (b) (4); and

d. Adding paragraph (b) (5) to read as follows:

12.301 Solicitation provisions and contract clauses.



* ok ok * *x //

(b)***

(3) * * * When acquiring a COTS item, contracting officers may
include Alternate I of the clause when it is in the best interests of
the Government.

(4) The clause at 52.212-5, Contract Terms and Conditions Required
to Implement Statutes or Executive Orders--Commercial Items (Other than
COTS) . This clause incorporates by reference only those clauses
required to implement provisions of law or executive orders applicable
to the acquisition of commercial items, other than COTS items. * * *

(5) The clause at 52.212-XX, Contract Terms and Conditions Required
to Implement Statutes or Executive Orders--Commercially Available Off-
the-Shelf (COTS) Items. This clause incorporates by reference only
those clauses required to implement provisions of law or Executive
orders applicable to the acquisition of COTS items. The contracting
officer shall attach this clause to the solicitation and contract and,
using the appropriate clause prescriptions, indicate which, if any, of
the additional clauses cited in 52.212-XX (b) or (c) are applicable to

the specific acquisition. This clause may not be tailored.
* ok ok ok K

Subpart 12.5--Applicability of Certain Laws to the Acquisition of
Commercial Items and Commercially Available Off-the-Shelf Items

6. Revise the heading of Subpart 12.5 to read as set forth above.
7. Revise section 12.500 to read as follows:

12.500 Scope of subpart.

(a) As required by sections 34 and 35 of the Office of Federal
Procurement Policy Act (41 U.S.C. 401, et seq.), this subpart lists
provisions of law that are not applicable to--

(1) Contracts for commercial items;

(2) Subcontracts, at any tier, for the acquisition of commercial
items; and

(3) Contracts and subcontracts, at any tier, for the acquisition of
COTS items.

(b) This subpart also lists provisions of law that have been
amended to eliminate or modify their applicability to either contracts
or subcontracts for the acquisition of commercial items.

8. Amend section 12.502 by adding paragraph (c) to read as follows:

12.502 Procedures.

* ok ok Kk ok

{(c) The FAR prescription for the provision or clause for each of
the laws listed in 12.505 has been revised in the appropriate part to
reflect its proper application to prime contracts for the acquisition
of COTS items. For subcontracts for the acquisition of COTS items or
COTS components, the clauses at 52.212-XX, Contract Terms and
Conditions Required to Implement Statutes or Executive Orders--
Commercially Available Off-the-Shelf (COTS) Items, and 52.244-6,
Subcontracts for Commercial Items and Commercial Components, reflect
the applicability of the laws llsted in 12.505 by identifying the only
provisions and clauses that are requlred to be included in a
supcontract at any tier for the acquisition of COTS items or COTS
components.

12.504 [Amended]



9. Amend section 12.504 in paragraph (a) by removing paragrarh
(a) (2) and redesignating paragraphs (a) (3) through (a) (12) as (a) (2)
through (a) (11), respectively.

10. Add section 12.505 to read as follows:

12.505 Applicability of certain laws to contracts and subcontracts for
the acquisition of COTS items.

a) The following laws are not applicable to contracts or
ube S, at any tier, for the acquisition of COTS items:
1) 10 OU.S.C. 2631, Transportation of Supplies by Sea (see 52.247-
64)
(2) 19 U.S.C. 2501, et seq., Trads Agreements Act (see 52.225-5).
(3) 19 U.S.C. 2512, et seq., Trade Agresments Act (see 52.225-5).
(4) 29 U.S.C. 793, Affirmative Action for Handicapped Workers (see
52.222-36).

(5) 31 U.S.C. 3324, Restrictions on Advance Payments (see Alternate
I to 52.212-4 which permits payment upon notice of shipping).

(6) 31 U.S.C. 1352, Limitation on Payments to Influence Certain
Federal Transactions (see Subpart 3.8).

{(7) 31 U.S.C. 1354(a), Limitation on use of appropriated funds for
contracts with entities not meeting veteran's employment reporting
requirements (see 22.1302).

(8) 38 U.S.C. 4212, Equal Opportunity for Special Disabled
Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans (see
52.222-35).

(9) 38 U.S.C. 4212(d) (1), Employment Reports on Special Disabled
Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans (see
52.222-37).

(10) 41 U.S.C. 10a, et seq., Buy American Act~--Supplies (see
52.225-1 and 52.225-3).

(11) 41 U.s.C. 43, Walsh-Healey Act (see Subpart 22.6).

(12) 41 U.S.C. 416(a) (6), Minimum Response Time for Offers under
Office of Federal Procurement Policy Act (see Subpart 5.2).

(13) 41 U.S.C. 418a, Rights in Technical Data (see sections 12.211
and 27.409).
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(14) 41 U.S.C. 253d, Validation of Proprietary Data Restrictions
(see sections 12.211 and 27.409).

(15) 41 U.Ss.C. 253g and 10 U.S.C. 2402, Prohibition of Limiting
Subcontractor Direct Sales to the United States (see 52.203-6).

(l6) 41 U.s.C. 254(a) and 10 U.S.C. 2306(b), Contingent Fees (see
Subpart 3.4).

(17) 41 U.S.C. 254d(c) and 10 U.S.C. 2513 (c), Examination of
Records of Contractor (see 52.215-2).

(18) 41 U.8.C. 701, et seq., Drug~Free Workplace Act of 1988 (see
Subpart 23.5).

(19) 46 U.S.C. Appx 1241(b), Transportation in American Vessels of
Government Personnel and Certain Cargo (see 52.247-64).

(20) 49 U.s.C. 40118, Fly American provisions (see Subpart 47.4).

(b) The requirement for a clause and certain other requirements
related to 40 U.S.C. 327, et seq., Requirements for a Certificate and
Clause under the Contract Work Hours and Safety Standards Act (see
Subpart 22.3), 41 U.S.C. 57(a) and (b), and 41 U.S.C. 58, the Anti-
Kickback Act of 1986, and 42 U.S.C. 6962 (c) (3) (A), Estimate of
Percentage of hecovered Material EPA-Designated Product (limited to the
certification and estimate requirements) (see 52.223-9) have been
eliminated for contracts and subcontracts at any tier for the
acquisition of COTS items (see 3.502).

(c) The applicability of 41 U.S.C. 254(d) and 10 U.S.C. 2306a,
Truth in Negotiations Act (see Subpart 15.4) and 41 U.S.C. 422, Cost

Cﬁ /

/



Accounting Standards (see section 12.214) have been modified in regards
to contracts or subcontracts at any tier for the acquisition of COTS
items.

PART 22--APPLICATION OF LABOR LAWS TO GOVERNMENT ACQUISITIONS

22.1310 [Amended]

11. Amend section 22.1310 by removing the word '‘Insert'' from the
introductory text of paragraph (a) (1) and adding " “Except for the
acquisition of commercially available off-the-shelf items, insert'' in
its place.

22.1408 [Amended]

12. Amend section 22.1408 in the introductory text of paragraph.(a)
by removing the comma after "°$10,000'' and adding " ‘and are not for
the acquisition of commercially available off-the-shelf items, '' in its

place.

PART 23--ENVIRONMENT, CONSERVATION, OCCUPATIONAL SAFETY, AND DRUG-
FREE WORKPLACE

23.406 [Amended]

13. Amend section 23.406 by removing the word ' ‘Insert'' from
paragraphs (a) and (b) and adding ' “Except for the acquisition of
commercially available off-the-shelf items, insert'' in its place.

PART 25--FOREIGN ACQUISITION

14. Amend section 25.401 by--

a. Removing the word "“and'' from the end of paragraph (a) (4);

b. Removing the period at the end of paragraph (a) (5) and adding
“; and'' in its place; and

Cc. Adding paragraph (a) (6) to read as follows:

25.401 Exceptions.

(a) * * *

(6) Acquisitions for commercially available off-the-shelf items.
* ok ok ok %

15. Amend section 25.1101 by--

a. Removing from the introductory text of paragraph (a)(l) "‘or
$15,000 for acquisitions as described in 13.201(qg) (1) (ii)"'';

b. Removing the word “‘or'' from the end of paragraph (a) (1) (ii);

c. Removing the period from the end of paragraph (a) (1) (iii) and
adding "'; or'' in its place;

d. Adding paragraph (a) (1) (iv):; and

€. Removing the word "“Insert'' from the introductory text of
paragraph (b) (1) (i) and adding ' “Except for the acqguisition of
commercially available off-the-shelf items, insert'' in its place. The
added text reads as follows:

25.1101 Acquisition of supplies.

* kK
(a) (1) *» * =
(iv) The acquisition is for commercially available off-the~shelf

* Kk

|



items.
* Kk * Kk Kk

PART 27--PATENTS, DATA, AND COPYRIGHTS

16. Amend section 27.409 by--
a. Removing the word "“‘or'' from the end of paragraph(a) (1) (vi);
b. Removing “°. (See 27.408.)'' from the end of paragraph
(a) (1) (vii) and adding "~ (see 27.408); or'' in its place; and
c. Adding paragraph (a) (1) (viii) to read as follows:

27.409 Solicitation provisions and contract clauses.
(a) (1) » * *

(viii) An acquisition for commercially available off-the-shelf

items.
* Kk %k * %

PART 44--SUBCONTRACTING POLICIES AND PROCEDURES

44.400 [Amended]

17. Amend section 44.400 by removing the period at the end of the
sentence and adding " ‘and section 4203 (Pub. L. 104-106).'' in its
place.

PART 47--TRANSPORTATION

47.507 [Amended]

18. Amend section 47.507 in paragraph (a)(l) by removing " Insert''
and adding "~ “Except for the acquisition of commercially available off-
the-shelf items, insert'' in its place.

PART 52--SOLICITATION PROVISIONS AND CONTRACT CLAUSES

52.212-3 [Amended]

19. Amend section 52.212-3 by revising the date of the provision to

read " (Date)''; and in paragraph (e) of the clause by removing the
period after *°$100,000'' and adding ", except for the acquisition of
commercially available off-the-shelf items.'' in its place.

20. Amend section 52.212-4 by adding Alternate I to read as
follows: )

52.212-4 Contract Terms and Conditions—--Commercial Items.

* ok Kk ok K

(Alternate I (XX/XX)). As prescribed in 12.301(b) (3), substitute
the following paragraph (i) (1) for paragraph(i) (1) in the basic
clause:

(1) (1) Items accepted. Payment shall be made based upon the
Contractor's submission of an invoice that is supported by evidence
the Contractor has delivered the supplies to a post office, common
carrier, or point of first receipt by the Government. Payment prior
to acceptance shall not abrogate the Contractor's responsibilities
to replace, repair, or correct--

(i) Supplies not received at destination;

(ii) Supplies damaged in transit; or

40671



(1ii) Supplies that do not conform to the contract.

21. Add section 52.212-XX to read as follows:
52.212-XX Contract Terms and Conditions Required to Implement Statutes
or Executive Orders--Commercially Available Off-the-Shelf (COTS) Items.

As prescribed in 12.301(b) (5), insert the following clause:
Contract Terms and Conditions Required To Implement Statutes or
Executive Orders--Commercially Available Off-the-Shelf (COTS) Items

(Date)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clause, which is incorporated in this
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contract by reference, to implement provisions of law or Executive
orders applicable to acquisitions of COTS items: 52.233-3, Protest
After Award (Aug 1 0.8 3553)

199%e) (31 0U,.5.C.

comply with the FAR clauses in this

Cated as Deing
ference to implement provisions
of law or Executive orders applicable to acquisitions of COTS items:
[Contracting Officer check as appropriate.]

---= (1) 52.219-3, Notice of Total HUBZone Set-Aside
(15 U.s.C. 657a).

Officer has indi

(Jan 1999)

-~-~ (2) 52.219-4, Notice of Price Evaluation Preference for
HUBZone Small Business Concerns (Jan 1999) (if the offeror elects to
waive the preference, it shall so indicate in its offer) (15 U.S.C.
657a).

~--=- (3) (i) 52.219-5, Very Small Business Set-Aside (June 2003)
(Pub. L. 103-403, section 304, Small Business Reauthorization and
Amendments Act of 1994).

=--- (ii) Alternate I (Mar 1999) of 52.219-5.

~--= (iii) Alternate II (June 2003) of 52.219-5.

---= (4) (i) 52.219-6, Notice of Total Small Business Set~-Aside
(June 2003) 15 U.S.C. 644).
ii) Alternate I (Oct 1995) of 52.219-6.
—=-- (5) (i) 52.219-7, Notice of Partial Small Business Set-Aside
(June 2003) (15 U.S.C. 644).
)

-

---- (ii) Alternate I (Oct 1995) of 52.219-7.

~—--- {6) 52.219-8, Utilization of Small Business Concerns (Oct
15 0,8,.C. 637(d){2) and 3

-—— ) (1) 52.21%-9, Small Business Subcontracting Plan (Jan

UGy a3 1ay (4] ).
(11) Alternate I (Oct 2001) of 52.219-9.

(ii1i) Alternate II (Oct 2001) of 52.219-9.

(8) 52.219-14, Limitations on Subcontracting (Dec 1996) (15
637 (a) (14)).

(9) (1) 52.219-23, Notice of Price Evaluation Adjustment for
Small Disadvantaged Business Concerns (June 2003) (Pub. L. 103-355,
section 7102, and 10 U.S.C. 2323). (if the offeror elects to waive
the adjustment, it shall so indicate in its offer).

(ii) Alternate I (June 2003) of 52.219-23.

(10) 52.219-25, Small Disadvantaged Business Participation
Frogram--Disadvantaged Status and Reportlng (Oct 1999) (Pub. L. 103-
355, section 7102, and 10 U.S.C. 2323).

(11) 52.219-26, Small Disadvantaged Business Participation

2002) (15

U.s.C.

Program--Incentive Subcontracting (Oct 2000) (Pub. L. 103-355,
section 7102, and 10 U.S§.C. 2323).
---- (12) 52.222-3, Convict Labor (June 2003) (E.O. 11755).
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and Remedies (Sep 2002) (E.O. 13126).

---= (14) 52.222-21, Prohibition of Segregated Facilities (Feb
1999).

---= (15) 52.222-26, Equal Opportunity (Apr 2002) (E.O. 11246).

-—-- (16) 52.225-13, Restrictions on Certain Foreign Purchases
(Dec 2003) (E.O.'s proclamations, and statutes administered by the
Office of Foreign Assets Control of the Department of the Treasury) .

--—= (17) 52.225-15, Sanctioned European Union Country End
Products (Feb 2000) (E.O0. 12849).

--—-- (18) 52.232-29, Terms for Financing of Purchases of
Commercial Items (Feb 2002) (41 U.S.C. 255(f), 10 U.S.C. 2307(f)).

-——-- (19) 52.232-30, Installment Payments for Commercial Items
(Oct 1995) (41 U.S.C. 255(f), 10 U.S.C. 2307(f)).

---- (20) 52.232-33, Payment by Electronic Funds Transfer--
Central Contractor Registration (Oct 2003) (31 U.S.C. 3332).

-—--- (21) 52.232-34, Payment by Electronic Funds Transfer--Other
than Central Contractor Registration (May 1999) (31 U.S.C. 3332).

---= (22) 52.232-36, Payment by Third Party (May 1999) (31
U.S5.C. 3332).

(c) (1) Notwithstanding the requirements of the clauses in
paragraphs (a) and (b) of this clause, the Contractor is not
required to flow down any FAR clause, other than those in paragraphs
(i) through (ii) of this paragraph in a subcontract for COTS items.
Unless other-wise indicated below, the extent of the flow down shall
be as required by the clause--~

(i) 52.219-8, Utilization of Small Business Concerns (Oct 2000)
(15 U.8.C. 637(d)(2) and (3)), in all subcontracts that offer
further subcontracting opportunities. If the subcontract (except
subcontracts to small business concerns) exceeds $500, 000
($1,000,000 for construction of any public facility), the
subcontractor must include 52.219-8 in lower tier subcontracts that
offer subcontracting opportunities.

(ii) 52.222-26, Equal Opportunity (Apr 2002) (E.0. 11246).

(2) While not required, the Contractor may include in its
subcontracts for COTS items a minimal number of additional clauses
necessary to satisfy its contractual obligations.

(End of clause)

---- (13) 52.222-19, Child Labor--Cooperation with Authorities (945/:;//

22. Amend section 52.244-6 by--
a. Revising the date of the clause to read ‘" (Date)'';

b. In paragraph (a) of the clause by adding, in alphabetical order,
the definition "~ ‘Commercially available off-the-shelf item'"';

c. In paragraph (c) (1) (iii) of the clause by removing the semicolon

at the end of the paragraph and adding "°. (This clause does not apply
to subcontracts for commercially available off-the-shelf items.)'' in
its place; and

d. Adding "~ (This clause does not apply to subcontracts for
commercially available off-the-shelf items.)'' to the end of paragraphs

(c) (1) (iv) and (c) (1) (v) of the clause. The added definition reads as
follows:

52.244-6 Subcontracts for Commercial Items.

L R B

Subcontracts for Commercial Items (Date)

(a)***
Commercially available off-the-shelf item has the meaning

contained in the clause at 52.202-1, Definitions.
* * * ok *
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= ‘ “Dobbins, Jill" '(I':g "farcase.2000-305@gsa.gov" <farcase.2000-305@gsa.gov>
<jdobbins@cessna.tex gypject: FAR Case 2000-305
tron.com>

01/22/2004 05:08 PM

The Part 2 proposed definition as currently written for a COTS does not
provide for a COTS service to be included within its parameters. As FAR
2.101 is currently written, commercial item means...'Installation services,
maintenance services, repair services, training services, and other services
if - Services of a type offered and sold competitively in substantial
quantities in the commercial marketplace based on established catalog or

market prices for specific tasks performed under standard commercial terms
and conditions....’

If the COTS definition is to be complete and truly represent a 'subset' of a
commercial item, the proposed rule should examine the inclusion of services
as defined and limited in Part 2. Recommend revisiting the definition for

COTS to include services as currently allowed for commercial item
acquisitions.

Thank you.

Jill K. Dobbins

Cessna Aircraft Company

Manager, Gov't Contract Administration
(316)517-8055

(316)517-5658 (Fax)

(316)206-6154 (PC Fax)
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To: "farcase.2000-305@gsa.gov" <farcase.2000-305@gsa.gov>

"Cronin, Dan"

c cc:
<Dan.Cronin@ssa.gov  gybject: FAR Case 2000-305; Commercially Available Off-the-Shelf Items
>

02/05/2004 07:52 AM

Ladies and gentlemen,

The Social Security Administration offers the following comments on the subject proposed rule.

1. In FAR section 25.100, change the second sentence to read: "Except for the acquisition of
commercially available off-the-shelf items, the Buy American Act applies to supplies acquired for use ..."

2. In FAR section 25.103, add a new exception as follows: "(e) The acquisition is for a commercially
available off-the-shelf item."

Thanks you,

Dan Cronin, Director

Division of Policy and Information Management
Office of Acquisition and Grants

410-965-9540

dan.cronin@ssa.gov
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. . " To: Farcase.2000-305@gsa.gov
Sturgill, Rudy cc: "Sturgill, Rudy" <sturgillr@milvets.com>

<sturgillr@milvets.com gypject: FAR case 2000-305
>

02/17/2004 08:53 AM

Mr. Al Matera,
We would first like to thank you for the opportunity to be able to express an

opinion on Off-The-Shelf items. In as much as Off-The-Shelf commercial
items do not effect our business directly we only have the concern of the 508
disability compliance. As a Disabled Veteran owner company ensuring

compliance with 508 and those who have disabilities should always be
addressed. In your supplementary information you have addressed certain US
code determined inapplicable provisions to commercial off-the-shelf items.

We believe that depending on the items procured these inapplicable provisions
come into play. While everyone wants to emerge as making the correct
decision often offices take that which is provided as a guideline and make it
a standard which causes procurement erosion after a few years. I.E. (that
which could be determined) We recommend a clear understanding of those items
for Off-The-Shelf that will "not" add costs to the government down the road by
bringing them in compliance with the needs of individuals with disabilities.
We again thank you for this opportunity to comment and look forward to the
final provisions. Should there be any questions please feel free to contact
me at the below address and/or phone number.

Best Regards and thank you,

Rudy G Sturgill

Executive, Business Development
Milvets

SDVO/HUBZone/Small Business

4601 Forbes Rd, Lanham Md. 20706
301-731-1849 wk

240-304-1349 cell
sturgillremilvets.com
WWW.MILVETS.COM
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To: farcase.2000-305@gsa.gov

“Tuttle, Peter” . cc: "Falcone, Ron" <RonF@distributedinc.com>
<PeterT@distributedin  gypject: FAR Case 2000-305 FAR: Commercially Available Off-the-Shelf (
c.com> COTS) Items

02/18/2004 09:41 AM

1. Issue.

We are concerned that a portion of the proposed definition of COTS (FAR 2.101 “Definitions” (b)(iii)
“Offered to the Government, without modification, in the same form in which it is sold to the commercial
marketplace.”, contains language which does not reflect industry’s understanding of the nature of COTS.
The phrase “without modification” is unduly restrictive and does not take into account that some COTS
products may require some type of modification to suit the intended use of the product.

2. Discussion.

a. There does not appear to be a general consensus on what COTS is, exactly, but there does seem to be
a level of understanding that some modifications may need to be made to some COTS products in order
to address customer requirements. See the attached document for several examples of differing
opinions, with selected text highlighted in “red.” The table in the attached document brings to light the
notion of different levels of COTS modifications.

b. The phrase “without modification” does not take into account the likelihood that most COTS products,
especially software, may require modification, and yet still logically retain their COTS categorization.
Some firms use the term “customization” (modifying source code) versus “configuration” (changes that do
not require source code modifications) as the discriminator between COTS and other than COTS.

3. Recommendation.

Either remove the phrase “without modification” from the definition entirely, or revise it to embrace the
concept that some level of modifications is allowable to COTS products, without the products losing their
identity as COTS products. Perhaps an amplification that the word modification, in this context, is meant
as a change that affects the existing nature and purpose of the COTS product, as opposed to a
customization or configuration that adjusts the product to the customer’s intended use without changing its
existing nature and/or purpose.

Questions can be directed to the undersigned or Ron Falcone at Distributed Solutions, Inc., (703)
471-7530.

Thanks for the opportunity to comment.
Regards,

Peter Tuttle, CPCM
Distributed Solutions, Inc.

]

COTS Backup.doc
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Several examples of definitions and discussion of COTS modifications:

Webopedia.com (http:/www webopedia.com/TERM/C/COTS.html) - commercial off-the-shelf,
an adjective that describes software or hardware products that are ready-made and available for
sale to the general public. For example, Microsoft Office is a COTS product that is a packaged
software solution for businesses. COTS products are designed to be implemented easily into
existing systems without the need for customization.

CeBase.org
(http://www.cebase.orq/www/frames.;htm|'?fwww.fresearchAclwiliestOTSfdefinition.html)

- Our working definition is: a software product,

developed by a third party (who controls its ongoing support and evolution),
bought, licensed, or acquired

 for the purposes of integration into a larger system as an integral part, i.e. that will be
delivered as part of the system to the customer of that system (i.e. not a tool),

* which might or might not allow modification at the source code level,

* but may include mechanisms for customization,

* and is bought and used by a significant number of systems developers.

Dacs.dtic.mil (htlp:/www.dacs.dlic.mil/techs/cots/toc.shtml) COTS may be one of the most
diversely defined terms in current software development. Not surprisingly, different organizations
and individuals mean different things for COTS.

We discuss now various characteristics and issues raised by the term COTS: origin, or who
develops it, modifiability, or whether it can be modified or not, cost and property, its form of

packaging, whether it is integrated in the final deliverable or not, and the type of delivered
functionality.

The web page at hitp://www.dacs dtic.mil/techs/cots/systemsPart2.shtml also appears to indicate
that some level of modification may be required for COTS products. It depends on both the
product and its intended use.

Origin and Modifiability of COTS.

Commercial
Igdepende'nt Product with Oracle Microsoft
ommercial ) ; :
Escrowed Financial Office
Item
Source Code
Special Standard
Version of compiler with
Commercial specialized
Item . { pragmas
Component Standard industry
Produced by with custom
Contract systems
Existing Standard Legacy
Components gov't component
from External practice whose source
Sources with NDI code is lost




Component | Most existing

Produced In- custom
house systems
Extensive
Reworking
of Code
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Internal
Code
Revision

Necessary
Tailoring and
Customization

Simple
Parameterization

Very Little or
no
Modification

Table proposed by [Carney and Long 2000}, considers origin and modifiability of COTS and

reports some examples.
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To: f .2000- .
Gary.Smith@mdhelico ng arcase.2000-305@gsa.gov

pters.com Subject: FAR Case 2000-305
02/20/2004 10:39 AM

MD Helicopters, Inc. is an Arizona corporation manufacturing single and twin engine commercial light
helicopters. Its sole production plant is located in Mesa, Arizona. MD Helicopters, Inc. is the successor in
interest to what once was the Hughes Helicopter Company, McDonnell Douglas Helicopter Company and
The Boeing Company product. Products are sold worldwide.

MD Helicopters, Inc. opposes the inclusion of the Buy American Act (41 USCA Section 10a, et seq.) and
the Trade Agreement Act (19 UCS Section 2501, et seq.) in the list of laws not applicable to contracts or
subcontracts at any tier for the acquisition of commercially available off-the-shelf items, as contained in

the proposed FAR 12.505(a). MD Helicopters, Inc. joins in the position expressed by the Office of the US
Trade Representative.

These laws should not be inciuded in the list without the appropriate application of the principles of
reciprocity. In MD Helicopters, Inc.'s attempts to sell helicopters around the world, it has met with
significant anticompetitive practices in government procurements in Italy. Even in the face of judicial court
orders to follow the competitive rules, certain agencies have awarded sole source contracts to Agusta, the
indigenous helicopter manufacturer. In France, the government will ignore a proposal from a foreign
source. The French government has been cited by the European Union for its anticompetitive practices.
Although MD Helicopters, Inc. has been somewhat successful with local governments in Germany, the
Federal government is basically off limits to foreign competition as well. Both France and Germany opt for
their indigenous manufacturer, Eurocopter. To a lesser extent, the Brazilian government favors
Eurocopter as well, because of a Eurocopter plant located in their country.

Gary A. Smith
General Counsel

MD Helicopters, Inc.
4555 E McDowell
Mesa, AZ 85215 USA
Pho (480)346-6140
Fax (480)346-6802



2000-%0-
To: farcase.2000-305@gsa.gov

"Sharon Kaufmann” cc: RobuckJ@pentagon.af.mil, "Soderquist James Civ OO-ALC/PKL"
<skaufmann@caci.co <James.Soderquist@HILL.af.mil>, Joyce.Allen@eis.army.mil, "Jim
m> Hargrove" <jhargrove@caci.com>, "Allen Harrison"

. <Alten_Harrison@amsinc.com>
02/25/2004 07ATAM g hioct: FAR Case 2000-305

FAR Case 2000-305 was published in the Federal Register on January 15, 2004 as a Proposed rule with
request for comments NLT March 15, 2004,

As a part of this proposed rule, a new FAR clause would be introduced: 52.212-XX, Contract Terms and
Conditions Required to Implement Statutes or Executive Orders--Commerically Available Off-the-Shelf
(COTS) Item. The text of the proposed new clause implies that the Contracting Officer would have to

place checks in the appropriate list of clauses in paper form.

Since DoD has moved towards paperless acquisition, such as the Standard Procurement System (SPS)
and other automated systems, the requirements of the clause would be fulfilled using a process called
Automatic Clause Selection. Automatic clause selection provides a list of suggested clauses for the

Contracting Officer to chose which ones are appropriate for the acquisition.

We would like to recommend that an Alternate | to this clause be introduced as well. The following
attachments contain the text of the proposed 52.212-XX and the text of the recommended Alternate i:

Sharon Kaufmann

Lead Procurement Analyst
Defense Acquisition Automation
CACI

(703) 227-4197 (office)

skaufmann@caci.com

O

52.212XX.doc 52.212XXAltl.doc
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52.212-XX Contract Terms and Conditions Required to Implement Statutes or Executive Orders--Commercially
Available Off-the-Shelf (COTS) Items.

As prescribed in 12.301(b)(5), insert the following clause:

Contract Terms and Conditions Required To Implement Statutes or Executive Orders--Commercially Available Off-
the-Shelf (COTS) Items (Date)

(a) The Contractor shall comply with the following Federal Acquisition Regulation (FAR) clause, which is
incorporated in this contract by reference, to implement provisions of law or Executive orders applicable to acquisitions
of COTS items: 52.233-3, Protest After Award (Aug 1996) (31 U.S.C. 3553).

(b) The Contractor shall comply with the FAR clauses in this paragraph (b) that the Contracting Officer has indicated
as being incorporated in this contract by reference to implement provisions of law or Executive orders applicable to
acquisitions of COTS items: [Contracting Officer check as appropriate.]

-—-(1) 52.219-3, Notice of Total HUBZone Set-Aside (Jan 1999) (15 U.S.C. 657a).

---- (2) 52.219-4, Notice of Price Evaluation Preference for HUBZone Small Business Concerns (Jan 1999) (if the
offeror elects to waive the preference, it shall so indicate in its offer) (15 U.S.C. 657a).

---- (3)(i) 52.219-5, Very Small Business Set-Aside (June 2003) (Pub. L. 103-403, section 304, Small Business
Reauthorization and Amendments Act of 1994).

---- (i) Alternate I (Mar 1999) of 52.219-5.

---- (iii) Alternate II (June 2003) of 52.219-5.

---- (4)(1) 52.219-6, Notice of Total Small Business Set-Aside (June 2003) (15 U.S.C. 644).
---- (ii) Alternate I (Oct 1995) of 52.219-6.

--=- (5)(1) 52.219-7, Notice of Partial Small Business Set-Aside (June 2003) (15 U.S.C. 644).
---- (ii) Alternate I (Oct 1995) of 52.219-7.

---- (6) 52.219-8, Utilization of Small Business Concerns (Oct 2000) (15 U.S.C. 637(d)(2) and 3)).
-=== (7)(1) 52.219-9, Small Business Subcontracting Plan (Jan 2002) (15 U.S.C. 637(d)(4)).
---- (ii) Alternate I (Oct 2001) of 52.219-9.

---- (iii) Alternate II (Oct 2001) of 52.219-9.

---- (8) 52.219-14, Limitations on Subcontracting (Dec 1996) (15 U.S.C. 637(a)(14)).

---- (9)(i) 52.219-23, Notice of Price Evaluation Adjustment for Small Disadvantaged Business Concerns (June 2003)
(Pub. L. 103-355, section 7102, and 10 U.S.C. 2323). (if the offeror elects to waive the adjustment, it shall so indicate
in its offer).

---- (ii) Alternate I (June 2003) of 52.219-23.

---- (10) 52.219-25, Small Disadvantaged Business Participation Program--Disadvantaged Status and Reporting (Oct
1999) (Pub. L. 103-355, section 7102, and 10 U.S.C. 2323).
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---- (11) 52.219-26, Small Disadvantaged Business Participation Program--Incentive Subcontracting (Oct 2000) (Pub.
L. 103-355, section 7102, and 10 U.S.C. 2323).
---- (12) 52.222-3, Convict Labor (June 2003) (E.O. 11755).
----(13) 52.222-19, Child Labor--Cooperation with Authorities and Remedies. (Sep 2002) (E.O. 13126).
---- (14) 52.222-21, Prohibition of Segregated Facilities (Feb 1999).

---- (15) 52.222-26, Equal Opportunity (Apr 2002) (E.O. 11246),

---- (16) 52.225-13, Restrictions on Certain Foreign Purchases (Dec 2003) (E.O.'s proclamations, and statutes
administered by the Office of Foreign Assets Control of the Department of the Treasury).

---- (17) 52.225-15, Sanctioned European Union Country End Products (Feb 2000) (E.O. 12849).

---- (18) 52.232-29, Terms for Financing of Purchases of Commercial Items (Feb 2002) (41 U.S.C. 255(f), 10 U.S.C.
2307(f)).

---- (19) 52.232-30, Installment Payments for Commercial Items (Oct 1995) (41 U.S.C. 255(f), 10 U.S.C. 2307(1)).

---- (20) 52.232-33, Payment by Electronic Funds Transfer--Central Contractor Registration (Oct 2003) (31 U.S.C.
3332).

---- (21) 52.232-34, Payment by Electronic Funds Transfer--Other than Central Contractor Registration (May 1999) (31
U.S.C. 3332).

---- (22) 52.232-36, Payment by Third Party (May 1999) (31 U.S.C. 3332).

(c)(1) Notwithstanding the requirements of the clauses in paragraphs (a) and (b) of this clause, the Contractor is not
required to flow down any FAR clause, other than those in paragraphs (i) through (ii) of this paragraph in a subcontract
for COTS items. Unless other-wise indicated below, the extent of the flow down shall be as required by the clause--

(1) 52.219-8, Utilization of Small Business Concerns (Oct 2000) (15 U.S.C. 637(d)(2) and (3)), in all subcontracts that
offer further subcontracting opportunities. If the subcontract (except subcontracts to small business concerns) exceeds
$500,000 ($1,000,000 for construction of any public facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(i) 52.222-26, Equal Opportunity (Apr 2002) (E.Q. 11246).

(2) While not required, the Contractor may include in its subcontracts for COTS items a minimal number of additional
clauses necessary to satisfy its contractual obligations.

(End of clause)
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FAR language for Alternate I: Use the clause with Alternate I when contracts are prepared using an electronic contract
writing system,

As prescribed in 12.301(b)(5), insert the following clause:

Contract Terms and Conditions Required To Implement Statutes or Executive Orders--Commercially Available Off-
the-Shelf (COTS) Items (Date) Alternate I

(b) The Contractor shall comply with the FAR clauses that the Contracting Officer has indicated elsewhere in this
contract as being incorporated by reference.
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To: farcase.2000-305@gsa.gov

Laurie A. Duarte ce:
02/25/2004 10:17 AM Subject: Comment from Office of Audit, OIG, EPA
Gerald Zaffos '(l;t(): Laurie A. Duarte/MVA/CO/GSA/GOV@GSA
02/25/2004 09:50 AM Subject: Re: Request for Comments - Proposed FAR Rule - Commercially

Available Off-the-Shelf (COTS) Items[}

According to Mr. Cyr, he was trying to send the comment to the website below. So, yes, it is meant to be
a comment on the proposed rule.

Jerry Zaffos
Phone: 202-208-6091
Fax: 202-501-3341

Laurie A. Duarte

Cyr.Roland@epamail.e '(l;g gerald.zaffos@gsa.gov

pa.gov Subject: Re: Request for Comments - Proposed FAR Rule - Commercially
02/25/2004 08:07 AM Available Off-the-Shelf (COTS) Items

Dear Mr. Wyborski,

On behalf of the Office of Audit, Office of Inspector General, Michael
Petscavage has reviewed the Proposed FAR Rule - Commercially Available
Off-the-sShelf (COTS) Items [FAR case 2000-305]. We do not have any
comments to offer.

Should you have any questions, please let me know.

Roland Cyr

Office of Audit

Office 202-566-2528
Cell 202-641-1510

Larry Wyborski

To: OARM-OAM-ALL,
OARM-OAM-RCODIST, OARM-OAM-CCRC

01/26/2004 01:59 cc:
P Subject: Request for Comments
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Off-the-Shelf (COTS) Items

- Proposed FAR Rule - Commercially Available

Your comments are requested on the subject proposed rule. Please click
on the site below to view the rule.

http://www.acqnet.gov/far/ProposedRules/2000-305a.pdf

The Clinger-Cohen Act of 1996 (41 U.S.C. 431) requires that the FAR list
certain provisions of law that are inapplicable to contracts for
acquisitions of commercially available off-the-shelf (COTS) items. The
proposed rule addresses this requirement.

Please forward electronic comments to Larry Wyborski
(wyborski.larry@epa.gov) in the Office of Acquisition Management's
Policy and Oversight Service Center by close of business on Friday,
February 27, 2004. Comments should be routed through your normal chain
of command prior to submission.

Larry may be reached on (202) 564-4369, if you have questions.
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BUFFALO SUPPLY

INCORPORATED

February 20, 2004

General Services Administration
FAR Secretariat (MVA)

1800 F Street NW, Room 4035
Attn: Laurie Duarte
Washington DC 20405

Re: Comments on Proposed Rule -- FAR Case 2000-305 — “Commercially Available Off-
the-Shelf Items”

Dear Ms. Duarte:

On behalf of Buffalo Supply, Inc. (“BSI”), I am submitting the following comments on the
proposed rule. As detailed below, BSI supports the proposed rule and also suggests two
minor modifications to ensure its clarity.

By way of background, BSI is a woman-owned small business that provides medical,
laboratory, safety, and hardware supplies and equipment throughout the United States,
principally to federal government customers, through Federal Supply Schedule (“FSS”)
contracts with both the Department of Veterans Affairs and the General Services
Administration. BSI has received several awards for its service to the federal marketplace.

BSI serves as a distributor of the products that appear on its FSS contracts. The products
that BSI sells to federal customers all meet the definition of “commercial item” as it
appears in FAR 2.101 and also meet the definition of “commercially available off-the-shelf
item (COTS)” as it appears in FAR 2.101 under the proposed rule.

Some general comments are warranted before we address specific elements. The proposed
rule is a fundamental tenet of procurement reform that is long overdue. As you know, the
requirement to establish reduced regulatory and contractual burdens was enacted into law
over seven years ago with the passage of Section 4203 of the Clinger-Cohen Act, 41 U.S.C.
§ 431. In the interim, the government has lost numerous valuable opportunities to
purchase COTS items at fair and reasonable prices that are consistent with or better than
prices available in the commercial marketplace. The quality, safety and reliability of
COTS items also are validated by commercial customers. This market validation further
reduces the costs associated with government purchases, as well as the burdens on

303-666-6333

800-366-1812

Fax 303-664-8518

1650A Coal Creek Dr.

MAR 3 2004 Lafayerte, Colorado 80026

www.buffalosupply.com
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government procurement budgets and, ultimately, those on taxpayers. We strongly urge
that the FAR Secretariat move quickly after the period comment closes on March 15 to
review comments and implement the regulatory changes.

We also urge that the FAR Secretariat provide contracting officers with guidance to
modify existing contracts to include these new provisions. BSI’s FSS contracts, like those
of many COTS suppliers, may have a duration of as long as twenty (20) years. Given the
length of these contracts and the fact that they generally are in their first five years of
existence, specific instructions to modify such clauses into FSS and other long-term
indefinite delivery, indefinite quantity contracts will fulfill the intent of Congress as
expressed in the Clinger-Cohen Act as well as in this proposed rule.

We want to endorse specifically one aspect of the proposed rule. As drafted, the proposed
rule eliminates the applicability of the Buy American Act (“BAA”) and the Trade
Agreements Act (“TAA”) to COTS procurements. These laws, and their implementing
regulations and contract clauses, are out of place in the contemporary international market
for commercial items. The complex and ever-changing nature of the sourcing decisions
that confront commercial technology manufacturers make compliance with these
provisions difficult and, in some cases, impossible. Even in the limited circumstances in
which sourcing can be monitored on a real-time basis, the compliance burdens and costs
are time-consuming and, once again, drive up the costs of the commercial products
purchased by the federal government.

The application of the BAA and TAA to commercial item contracts has had an adverse
impact on small businesses such as BSI. BSI has had to make a substantial investment in
monitoring the BAA and TAA compliance of the products that it sells to the federal
government, since the manufacturers themselves lack appropriate controls. These

compliance costs both affect BSI’s revenues and the prices that federal government
customers pay.

For these reasons, BSI applauds the inclusion of the BAA and TAA on the list of laws that
are inapplicable to COTS procurements appearing at FAR 12,505 of the proposed rule.
For clarity, BSI recommends that the FAR Secretariat carefully review each of the FAR
clauses that implement the BAA and the TAA and consider including those in the
parentheticals in proposed FAR 12.505(a)(2), (3) and (10). For example, the proposed rule
identifies only FAR 52.225-5 as a TAA clause that will be inapplicable in COTS
procurements and only FAR 52.225-1 and -3 as BAA clauses that will be inapplicable in
such procurements. However, other clauses in this series also generate TAA and BAA
obligations. See FAR 52.225-6 (TAA certificate; FAR 25.1101(c)(2) requires it to be
included in a solicitation or contract only when FAR 52.225-5 applies); FAR 52.225-2 (BAA
certificate; FAR 25.1101(a)(2) requires it to be included only when FAR 52.225-1 applies).
Moreover, FAR 52.225-3 and —4 also are clauses that implement BAA and TAA waivers as
implemented in the Caribbean Basin Trade Initiative, North American Free Trade
Agreement and the Israeli Trade Act. See FAR 25.400, 25.404, 25.405, 25.406. BSI asks
that all of these clauses be referenced specifically as inapplicable to COTS procurement.
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BSI also suggests one other modification or addition. The definition of COTS items at
proposed FAR 2.101(b)(1)(ii) requires that the item be *“[s]old in substantial quantities in
the commercial marketplace....” As a distributor of COTS items for manufacturers, BSI is
concerned that this language could create some confusion about whether the “substantial
quantities” must be sold by the contractor itself, or whether an item meets the test if the
item itself is sold in substantial quantities by multiple vendors. Although the plain
language of the rule suggests that the test is whether the “item of supply...is — [s]old in
substantial quantities in the commercial marketplace...”, FSS contracting officers may
disregard this plain language and decline to provide the reduced regulatory and
contractual burdens afforded by the proposed rule to small business distributors that do
not, in the contracting activity’s judgment, sell “substantial quantities” of the items by
themselves. There is precedent for such a concern: FSS contracts require distributors that
do not have “significant sales” of commercial products on their own to obtain detailed
pricing and discounting information from the manufacturers that they represent, and to
disclose that information to the government as a prerequisite to receiving FSS contract
awards or adding products to the contracts. See GSAR 515.408(b)(S). The language of
that regulation and its intent (to ensure fair and reasonable pricing) is very different from
the intent of Clinger-Cohen and the proposed rule. Yet the similarity of the language may
cause FSS contracting officers to deny the benefits of the law and new regulations to small
business such as BSI. We recommend that the FAR Secretariat either modify the proposed
rule to make clear that the “substantial quantities” test applies to the item and not the
vendor, or else provide clarifying guidance to that effect in the final rule.

We have very much appreciated this opportunity to provide comments on the proposed
rule, and hope that you will incorporate them into the final rule. Should you have any
questions about the comments, please do not hesitate to contact me.

Sincerely,

Harold Jackson
Vice President
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March 1, 2004

General Services Administration
FAR Secretariat (MVA)

1800 F Street, NW Room 4035
Attn: Laurie Duarte
Washington, DC 20405

Ref:  FAR Case 2000-305

Dear Ms. Duarte:

Agilent Technologies is pleased to submit comments in response to the Proposed Rule
published in the January 15, 2004 edition of the Federal Register (69FR2448). We applaud
the inclusion of the Trade Agreements Act of 1979 (TAA) and the Buy America Act in the
list of “provisions of law” that should be waived for federal purchases of commercial
off-the —shelf products (COTS). We support its inclusion in the final rule.

Agilent Technologies ranks first worldwide in a broad array of market categories that span
communications, electronics, and life sciences. As a technology driven company, Agilent is
globally focused. In the past year, approximately 60% of the company’s revenues came from
outside the US. Originally as Hewlett Packard and since 1999, Agilent has provided a wide
variety of products and services to the federal government for over 60 years. Currently sales
to the US government account for less than 5% of our annual revenues of $6.1 billion.

Over the past decade great strides have been made by Congress and the executive agencies
to make changes to the federal procurement process for commercial items that reflect
commercial business practices. Uniformly industry has identified compliance with TAA and
related BAA as the last major procurement requirement that adds to the complexity and cost
in place administrative processes to assure products delivered to the government comply with
these regulations. COTS products should be thought of as goods that are not unique to any

customer and can be delivered to the government without consideration of product related
differences.



Z05-/0

Global companies, such as Agilent, have manufacturing facilities around the world. Agilent
has, and will, make decisions on manufacturing strategies based on factors other than
compliance with TAA. In many cases we have been required to put in place manufacturing
procedures to meet these US Government unique requirements. There is a cost incurred in
these procedures that cannot be passed on to the government in the pricing of commercial
items. There have also been cases where Agilent is no longer able to offer products and/or
product lines that are now only sourced from non-compliant countries.

Agilent offers many technologies that are widely used throughout the government in support
of Homeland Security, Communications, Surveillance, and general purpose test equipment.
We value the Government as a customer and will continue to support their many endeavaors.
However, we compete in global markets that will continue to require Agilent and other
companies to make strategic global decisions on product sourcing. Over the long term
without relief from TAA there may be products or product lines from a wide variety of

information technology companies that will no longer be available for purchase by the US
Government.

Agilent joins many in industry and the government in supporting the finalization of the
proposed rule with TAA included in the list of regulations that are exempted from the
procurement of commercial off the shelf items. This extends the commercial product
procurement regulation changes necessary to assure the latest and best commercial
technology is available to the US Government.

Thank you for the opportunity to comment on this important matter.

4

Sincerely,
A
: Y/ A
/ // Z 1”«{////
Ned Barnholt

Chairman, President and CEQ
Agilent Technologies, Inc.
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March 12, 2004

General Services Administration
FAR Secretariat (MVA)

1800 F Street, N.W., Room 4035
ATTN: Laurie Duarte
Washington, D.C. 20405

RE: FAR Case 2000-305
EMAIL ADDRESS: farcase.2000-305@gsa.gov
Dear Ms. Duarte:

Dell, Inc. appreciates the opportunity to comment on the proposed rule published in
the January 15, 2004 edition of the Federal Register (69 FR 2448) pertaining to the
acquisition of commercial off the shelf (COTS) items. The proposed rule clearly
establishes that certain laws, including the Trade Agreements Act, 19 U.S.C. 2512,
et seq. (TAA) and the Buy American Act, 41 U.S.C. 10a, et seq. (BAA) are not
applicable to the acquisition of COTS items. Dell strongly supports the proposed
rule, as Dell believes the FAR provision eliminating the applicability of numerous
laws, such as the TAA and the BAA, to the acquisition of COTS items is essential to
the Government's ability to obtain cutting edge technology at the lowest possible
price in today’s commercial environment. Dell further believes that promulgation of
the regulation as currently drafted will result in the elimination of many bureaucratic,
time-consuming, and ultimately expensive compliance procedures that drive up the
cost of commercial products purchased by the Federal Government and increases
the delivery time of products from contractors to their Government customers. In
short, this rule creates a more efficient procurement system.

Background
Dell

Dell is a premier provider of products and services required for customers
worldwide to build their information-technology and Internet infrastructures.

Dell's climb to market leadership is the result of a persistent focus on delivering
the best possible customer experience by directly selling standards-based
computing products and services. Dell's revenue for the last four quarters totaled
$41.4 billion and the company employs approximately 46,000 team members
around the globe.

TAA

The Federal Acquisition Regulation’s (FAR) provisions that implement the Trade
Agreements Act of 1979 prohibits the Government from acquiring and
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contractors from providing end products, unless those end products have been
“substantially transformed” in the United States, Caribbean Basin countries,
NAFTA countries, or countries that are signatories to the Agreement on
Government Procurement (GPA), referred to as designated countries.

The original intent of the Act was to provide incentives, in the form of reciprocal
access to the U.S. Government market, to countries that agreed to open their
government markets to U.S. companies. Only 29 countries have signed the GPA
in the 25 years of the existence of the TAA with most of these signatories being
original signatories. Accordingly, barring access to the U.S. Government market
has not provided U.S. trade negotiators with the leverage to open foreign
government markets that they may have envisioned when the TAA was passed.

In fact, the onerous burden of compliance with the FAR’s TAA provisions has had
the perverse effect of preventing many U.S. information technology companies
from fully competing for their own government's business. It is inconceivable that
Congress' original intent when passing the TAA was to drive U.S. companies out
of the U.S. Government contracts market, yet this has been the impact of the
TAA. The increased cost of ensuring compliance with the TAA, keeps some

firms out of the market completely, while generally increasing the cost of product
to the Government.

Dell believes it is time to eliminate the barriers imposed by the TAA that limit
technology companies from accessing the Federal Government contract market.
It is time to recognize that the TAA has failed to deliver anticipated trade benefits,
and that IT companies have had significant success in gaining access to foreign
government markets without any assistance from the Act. It is time to finalize
this rule.

Implications

In addition to the TAA's failure to open foreign markets to the extent originally
envisioned, compliance with the TAA ultimately drives up federal costs, while
unnecessarily prolonging procurements, especially when it comes to IT products.
The Act has also resulted in federal agencies being denied access to the most
productive, cost-effective technology available.

For Dell, the TAA imposes a severe administrative burden for supplying
information technology products to the Federal Government. In particular, the
requirement to track where products are made or transformed requires Dell to
implement and maintain a costly, labor-intensive system whose sole purpose is
to ensure that the unique provisions of TAA are being met. The requirement to
comply with the TAA significantly increases the cost to the Government of a
product. In an era of high budget deficits and expanding Government reliance on
IT, it makes no sense whatsoever to maintain the costly TAA procurement
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prohibitions given the lack of reciprocal benefit that United States companies
have received.

The TAA and BAA regulations also have the unintended impact of making U.S.
Government second-class users of technology. The requirement to comply with
TAA slows and often denies the Government access to solutions that are readily
available to commercial customers. This is due to some contractors simply
choosing not to offer the Government their most technologically advanced
products, if the products are not substantially transformed in a designated
country, and the company determines it is not worthwhile to alter its
manufacturing process solely for the Government. Thus, the TAA impacts not
only business, but also homeland security and national defense missions as well.

Acquisition rules should help, not hamper, a company’s ability to assist the
Government in meeting its need to access streamlined and efficient solutions.
With the global economy constantly growing and the Unites States’ international
relationships transcending new lines, it is becoming more difficult for companies
to comply with procurement rules like the TAA that inherently slows down the
system, and still move at the speed of the Government’s need.

TAA constraints also fail in that they do not influence IT product-manufacturing
decisions. The reality is that while the United States Government is an incredibly
important customer to Dell and similarly situated companies, Government sales
are a relatively small percentage of the overall sales of most of these companies.
Thus, decisions as to where to manufacture for these companies are driven by
the need to be competitive in the much larger commercial marketplace, where
there are no country of origin restrictions, and where cost is a major factor in
many individual’'s buying decisions.

IT companies like Dell source products globally in order to be cost competitive in
the worldwide marketplace. Global competition has forced Dell to gravitate to the
low cost source, which are often located in countries that have not signed the
GPA, including China, Malaysia and Taiwan. For commodity IT products,
contract awards are often based on the difference of only a few dollars per unit.
Since the revenue derived from sales of COTS IT products to the Government is
generally very low, companies such as Dell cannot justify manufacturing
decisions based on unique U.S. Government requirements.

Outside of Dell, TAA requirements may also result in the Government restricting
competitive opportunities for our Nation’s small businesses. Faced with the
substantial administrative and other burdens imposed by TAA, some companies,
especially small businesses, with leading edge products may choose not to sell
to the Government at all. Waiving these rules for COTS procurements is
perhaps the best of all recent proposals to reduce these barriers and encourage
small business participation in the Government market.
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Dell believes that lightening the regulatory burdens on COTS contractors by
exempting Government procurements from the Trade Agreements Act, the Buy
American Act, and a host of other contract requirements is the right thing to do from
many different vantage points. Such a move will lower acquisition costs and
increase competition, especially in the vital small business theater. |t will allow the
Federal Government to access and receive today’s cutting-edge technology today,

when it's most needed. And it will allow contractors like Dell to better support the
varied and crucial missions the Government is called upon to meet every day.

Thank you again for this opportunity to comment. We look forward to continuing this
dialogue and working toward a more efficient, cost-effective, and common-sense
procurement policy.

Sincerely,
Brian C. Jones

Manager, Federal Government Relations
Dell, Inc.
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Record Type: Record
To: Nathan L. Knuffman/OMB/EOP@EOP
cc:

Subject: FW: Classification of COTS Rule as Nonsignificant

Could you notify the right person?

----- Original Message-----

From: Gurland, Christine <MARAD>

Sent: Wednesday, March 10, 2004 9:14 AM

To: Radloff, Gwyneth

Cc: Bloom, Murray <MARAD>

Subject: Classification of COTS Rule as Nonsignificant

The Division of Maritime Programs does not agree with the determination that
FAR

case 2000-305, dealing with Commercial Off-the-Shelf items, is a
non-significant

rule. Is the proper procedure for you to contact Nathan Knuffman on this?
Could you please advise? 1I'll be glad to contact whomever is appropriate at
OMB

if you would prefer that we do it. Thanks. I have pasted the portion of the
comments that address this issue in our draft comments for the record in order
to make it easier for you with regard to OMB. :

Christine

The FAR Council has determined that the Proposed Rule is not a significant
regulatory action that is subject to review under Section 6(b) of Executive
Order 12866, Regulatory Planning and Review, dated September 30,1993, and

that

the rule is not a major rule under 5 U.S.C.

§ 804. MARAD disagrees with the

FAR Council's determinations with respect whether the rule should be
classified

as significant and major.

Section 3 (f) of Executive Order 12866 defines a "significant regulatory
action"

as any regulatory action that meets any one of several factors, including (1)
whether it may "have an annual effect on the economy of $100 million or more
or

adversely affect in a material way the economy, a sector of the economy,
productivity, competition, jobs, the environment, public health or safety, or
State, local or tribal governments or communities" or (2) whether it will
"create a serious inconsistency or otherwise interfere with an action taken
or

planned by another agency." The Proposed Rule could result in the potential
loss of nearly $1.2 billion in revenue to U.s.-flag operators from the loss
of

preference cargoes covered by COTS. The impact of this loss to the economy
is

far greater if the loss of U.S. jobs are taken into consideration. 1In
addition, the Proposed Rule is inconsistent with the Administration's
maritime

policy that is supported through the Cargo Preference Laws, VISA and MSP;
therefore, the rule should have been classified as a significant rule under
Executive Order 12866.
The Proposed Rule also qualifies as a major rule under 5 U.S.C. § 804. A
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rule is defined as any rule that the Administrator of the Office of
Information

and Regulatory Affairs of the Office of Management and Budget finds has
resulted
in or is likely to result in:

(A) an annual effect on the economy of $100,000,000 or more;

(B) a major increase in costs or prices for consumers, individual
industries,

Federal, State, or local government agencies, or geographic regions; or

(C) significant adverse effects on competition, employment, investment,
productivity, innovation or on the ability of United States-based
enterprises

to compete with foreign-based enterprises in domestic and export markets.

5 U.S.C. § 804(2).

As noted above, the Proposed Rule satisfies the economic impact threshold for
a

major rule as the potential loss of revenue to U.S.-flag carriers from the
loss

of preference cargo that is subject to the proposed COTS rule is nearly $1.2
billion. Furthermore, preference cargoes provide an important base of cargo
that enables U.S.-flag carriers to be more competitive with lower cost foreign
carriers; therefore, the proposed waivers of the Cargo Preference Laws for
COTS

would result in a significant adverse effect on the ability of U.S.-flag
carriers to compete with lower cost foreign-based

carriers in U.S.-foreign trade.

The Proposed Rule clearly meets the threshold requirements to be classified as
a

significant rule under Executive Order 12866 and as a major rule pursuant to 5
U.S.C. '§ 804(2). Accordingly, the FAR Council should request that the
Administrator of the Office of Information and Regulatory Affairs of the
Office

of Management and Budget review the Proposed Rule and its impact.

]
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March 11, 2004

Via Hand Delivery and Electronic Mail

General Services Administration
Attn: Ms. Laurie Duarte

FAR Secretariat (MVA)

Room 4035

1800 F Street, N.W.
Washington, DC 20405

Re: FAR Case 2000-305
Proposed Rule

Commercially Available Off-the-Shelf (COTS) Items
69 Fed. Reg. 2447 (January 15, 2004)

Dear Ms. Duarte:

On behalf of the Section of Public Contract Law of the American Bar
Association (“the Section”), I am submitting comments on the above-referenced
matter. The Section consists of attorneys and associated professionals in private
practice, industry and Government service. The Section’s governing Council and
substantive committees have members representing these three segments to ensure
that all points of view are considered. By presenting their consensus view, the

Section seeks to improve the process of public contracting for needed supplies,
services, and public works.

The Section is authorized to submit comments on acquisition regulations
under special authority granted by the ABA’s Board of Governors. The views
expressed herein have not been approved by the House of Delegates or the Board of

Govemors of the American Bar Association and, therefore, should not be construed
as representing the policy of the American Bar Association.
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Spring Meeting ® April 29-May 1, 2004 * Portland, OR \
Annual Meeting ® August 6-9, 2004 » Atlanta, CA g l

Fall Meeting ¢ November 6-8, 2003 » New Orleans, LA vl Out
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The Proposed Rule, published in the Federal Register on January 15, 2004,
is a follow-on to two Advanced Notices of Proposed Rulemaking (“ANPRs”)
published in response to passage of the Federal Acquisition Reform Act of 1996
(“FARA”), Pub. L. No. 104-106. See 61 Fed. Reg. 22010, May 13, 1996; 68 Fed.
Reg. 4874, January 30, 2003. Section 4203 of FARA amended the Office of
Federal Procurement Policy Act (codified at 41 U.S.C. § 431) to require the
Administrator of OFPP (“Administrator”) to establish a list of provisions of law
that would not be applicable to federal government procurement of commercially
available off-the-shelf (“COTS”) items. The purpose of this provision was to
expand — beyond the exemptions already applicable to the broader category of
“commercial items” — the list of exemptions applicable to procurement of COTS
items. Any law that meets the criteria in 41 U.S.C. § 431(b) shall be included on
the list unless the Administrator “makes a written determination that it would not
be in the best interests of the United States” to exempt COTS procurements from
application of that specific law. 41 U.S.C. § 431(a)( 1)(3).

As we did in our comments on the 1996 and 2003 ANPRs, the Section
generally commends the FAR Council’s recommendation concerning the laws that
should not be applicable to purchases of COTS items. We have comments,
however, in a number of areas, each of which is addressed below.

1. Buv American Act/Trade Agreements Act

The proposed rule would exempt COTS procurements from both the Buy
American Act, 41 U.S.C. §§ 10a-10d and the Trade Agreements Act, 19 U.S.C.
§§ 2501-2518. The Section strongly endorses this proposal, which is consistent
with previous comments of the section in connection with the two earlier ANPRSs.
See Section’s July 12, 1996 Comments to Advance Notice of Proposed Rulemaking
(FAR Case 96-308); Section’s March 31, 2003 Comments to Advance Notice of
Proposed Rulemaking (FAR Case 2000-305). This comment addresses why the
Section believes exemption from these statutes is mandated by FARA, and offers
suggested improvements in the language seeking to implement this exemption.

As indicated above, FARA mandates that COTS procurements be exempt
from statutes that impose government unique and burdensome requirements, unless
the Administrator makes a written determination that the public interest nonetheless
requires application of the statute to COTS procurements. The Buy American Act
and the Trade Agreements Act unquestionably meet the threshold standard and
there is no significant countervailing public interest that mandates continuing to
apply these statutory restrictions to procurement of COTS products.
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First, both statutes impose significant, and importantly, different obligations
on manufacturers and suppliers of COTS products. Under the Buy American Act
and its implementing regulations, a supplier must track the place of “manufacture”
— an undefined term — of each “component” and then make the complex calculation
of whether the value of those components manufactured in the United States
exceeds 50% of the total value of all components. It is not enough to know the
country in which the component was purchased, but the end product manufacturer
must determine the “manufacturing” location which may or may not be the same as
the country of origin for purposes of labeling (governed by Federal Trade
Commission rules) or customs (governed by U.S. Customs and Border Protection
rules). Tracking the place of “manufacture” and component value is not necessary
for compliance with the general origin labeling requirements applicable generally
in the U.S. commercial market place.

The Trade Agreements Act and its implementing regulations employ a
different test, focusing instead on the country in which the components were
“substantially transformed” into a new product distinct from its component parts. It
is difficult enough for Original Equipment Manufacturers (“OEMSs”) to evaluate
their manufacturing to ensure that the definitive “substantial transformation”
occurred in a “designated country.” For downstream suppliers, proper
identification is even more problematic as the OEM’s origin labeling may not be
sufficient to determine the location of “substantial transformation” for Trade
Agreements Act purposes.

Compounding the compliance burden for both contractors and government
contracting officials is the complexity of determining which rules apply. For
example, in many complex procurements it can be difficult to ascertain the “end
product” for purposes of the Buy American Act because the definition does not
make it synonymous with “end item.” There is often ambiguity — particularly in
Federal Supply Schedule contracts for which no Buy American Act or Trade
Agreements Act compliance guidance has been published — whether the threshold
for application of the Trade Agreements Act applies to each individual offered
product or to the FSS contract as a whole. Indeed, one need only parse through the
examples in FAR Subpart 25.5 Evaluating Foreign Offers — Supply Contracts to
appreciate the complexity and government-unique burden imposed by these statutes.

For more than ten years now, Congress has mandated the elimination,
where possible, of barriers to the government’s ability to procure commercial items.
The Federal Acquisition Streamlining Act (“FASA”), Pub. L. No. 103-355, and this
FARA provision are prime examples of that policy choice. There are also
examples specifically in the Buy American context. Thus, in 1004, Congress
specifically amended the list of factors included in 10 U.S.C. § 2533(a) that the
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Secretary of Defense considers in granting waivers of the Buy American Act to
include such factors as:

* * *

(6) A need to ensure that the Department of Defense
has access to advanced, state-of the-art commercial
technology;

* * *

(9) Anyneed -- . ... not to impair integration of the
military and commercial industrial base.

See FY 1995 DoD Authorization Act, Pub. L. 103-337, § 812(a) (1994). Just this
past January, in the Consolidated Appropriation Act, Congress expressly exempted
the broader category of information technology “commercial items” from the Buy
American Act. See Pub. L. 108-199, Div. F, § 535 (2004).

These actions are wholly consistent with a conclusion by the Administrator
to exempt COTS procurements from application of either the Buy American Act or
the Trade Agreements Act. The usual justifications for these kinds of protections
(the U.S. industrial base and protection of jobs) apply with significantly reduced
force in the context of COTS procurements. Such items, by definition, must
already survive and prosper in the commercial market place where these
restrictions do not apply. Furthermore, it would make little sense to exempt COTS
from Buy American but not from the Trade Agreements Act which itself is simply
a waiver of Buy American restrictions. The government should be free to purchase
the best available product at the lowest cost, and contractors should be free of the
burden and difficulty of tracking information to ensure their COTS products qualify
under these complex statutes.

The Section makes the following suggestions with respect to the language

proposed to implement exemption of COTS from the Buy American Act and Trade
Agreements Act.

First, we recommend two changes with respect to how the Trade
Agreements Act and the Buy American Act are identified in the list of laws set
forth in FAR 12.505(a). There is no apparent reason for listing the Trade
Agreements Act twice as the proposed rule currently does in 12.505(a)(2) and
(a)(3). It would avoid confusion by eliminating the “et seq.” and identify
specifically the applicable sections in which the Buy American Act and Trade
Agreements Act are codified. Also, the list in the proposed rule only identifies the
contract clause but not the corresponding certification clause for solicitations.
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Although the regulations (elsewhere in FAR 25.1101) specify that the certification
clauses are only included in solicitations that included the corresponding contracts
clause, the Section believes it would promote clarity to include in the list of
exempted statutes references to all of the affected clauses. Accordingly, proposed
FAR 12.505(a) would be changed as follows:

(2) 19 U.S.C. 2501-2518 (see 52.225-5 and 52.225-
6)

&

* * *

€6) (9) 41 U.S.C. 10a-10d, Buy American Act —
Supplies (see 52.225-1, 52.225-2, 52.225-3 and
52.225-4).

Second, the proposed rule expressly adds “acquisitions for commercially
available off-the-shelf items” to the Trade Agreements Act exceptions listed in
FAR 25.401(a). The proposed rule neglects to include an equivalent exception in
the list of exceptions to the Buy American Act contained in FAR 25.103.
Accordingly, the Section proposes inserting a new Section 25.103(e) as follows:

(e) Commercially Available Off-the-Shelf Items.
Pursuant to the authority of 41 U.S.C. § 431, the
Administrator of OFPP has determined that it is
inconsistent with the public interest to apply the Buy
American Act to purchases of commercially available
ofi-the-shelf items.

2. COTS Definition in FAR 52.244-6

The proposed rule would modify FAR 52.244-6 Subcontracts for
Commercial Items to specify that the definition of “commercially available off-the-
shelf items” has the meaning contained in the clause at FAR 52.202-1 Definitions.
That clause, however, does not currently contain a definition of “commercially
available off-the-shelf items.” In fact, under FAR Case 2002-013, Federal
Acquisition Regulations; Definitions Clause, 69 Fed. Reg. 2988 (Jan. 21, 2004), the
Councils have proposed to modify both the Definitions clause, 52.202-1, as well as
FAR 52.244-6. If that FAR case is not adopted, then this proposed rule needs to
change in order to incorporate into FAR 52.201-1, a definition of commercially
available off-the-shelfitems. If the proposal contained in FAR Case 2002-013 is
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adopted, as the Section believes it should be, then to be consistent the proposed
change to FAR 52.244-6(a) should read as follows:

Commercially Available Off-the-Shelf Item has the
meaning contained in Federal Acquisition
Regulation 2.101, Definitions.

3. Rights in Technical Data

In the area of rights in technical data, the proposed rule cites only 41 U.S.C.
§ 418a (Rights in Technical Data) and 41 U.S.C. § 253d (Validation of Proprietary
Data Restrictions). It has been argued that these provisions are only applicable to
the civilian agencies. To avoid potential disparate treatment of software and
technical data relating to commercial-off-the-shelf items sold to the Department of
Defense as compared to those COTS items sold to civilian agencies, the parallel
Rights in Technical Data provisions Title 10, 10 U.S.C. § 2320 (Rights in

Technical Data) and 10 U.S.C. § 2321 (Validation of Proprietary Data Restrictions)
should also be listed.

4, Services as COTS Items

The proposed amendment to FAR 2.101 that would define a “Commercially
available off-the-shelf item (COTS)” contains language that it is a “‘subset of a
commercial item and means any item of supply” that meets several listed criteria.
The inclusion of the words “of supply” appears to preclude a commercial item that
is a service from ever being considered a COTS item, even if it meets the definition
of a commercial item and meets all the other criteria to be a COTS item.

The stated purpose of the proposed rule is to implement 41 U.S.C. § 431
with respect to commercially available off-the-shelf items. 41 U.S.C. § 431(a)
states that the FAR is to “include a list of provisions of law that are inapplicable to
contracts for the procurement of commercially available off-the shelf items.” 41
U.S.C. § 431(b) states that except for provisions of law that provide for criminal or
civil penalties or are specifically applicable to COTS items, the list is to include all
laws “for the procurement of property or services”. The statutory definition of a
“commercially available off-the-shelf item” in 41 U.S.C. § 431(c) is virtually
identical to the proposed FAR 2.101 definition, except the statutory definition does
not contain the limitation that a COTS item be an item “of supply.”

Accordingly, we see no basis in the statute to preclude commercial items
that are services and meet the statutory definition of a COTS item to be ineligible
as a COTS item under the FAR. Our specific recommendation is to delete the
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words “of supply” from the proposed FAR 2.101 definition of “Commercially
available off-the-shelf item (COTS).”

5. Subcontracts for COTS Items Under Commercial Item Prime
Contracts

Under subsection (c) of the proposed FAR clause 52.212-XX, Contract
Terms and Conditions Required To Implement Statutes or Executive Orders —
Commercially Available Off-the-Shelf (COTS) Items, Contractors are only
required to flow down two (2) FAR clauses in a subcontract for COTS items.
Those two clauses are the Utilization of Small Business Concerns clause, FAR
52.219-8, and the Equal Opportunity clause, FAR 52.222-26. This addresses the
situation of a subcontract for a COTS item under a COTS prime contract, and we
agree with the FAR Council’s approach.

Nevertheless, subcontracts for COTS items can also be encountered under
prime contracts for other than commercial items and under prime contracts for
commercial items that are not COTS items. To achieve uniformity, we believe the
required FAR flowdown clauses for subcontracts for COTS items should be the
same regardless of which type of prime contract is involved.

The proposed rule addresses this concern with respect to subcontracts for
COTS items under prime contracts for other than commercial items. Under the
current FAR clause 52.244-6, which is for prime contracts for other than
commercial items, there are five (5) required FAR clauses that are to flowdown for
subcontracts for commercial items. These include FAR 52.219-8 and FAR 52.222-
26, which the FAR Council is proposing to apply to COTS subcontracts. The
proposed rule would amend FAR 52.244-6 to add the following language -- “(This
clause does not apply to subcontracts for commercially available off-the-shelf
items.)” -- after the references to each of the other three clauses in FAR 52.244-6!.
This leaves COTS subcontracts under prime contracts for other than commercial
items with the same required FAR clauses as COTS subcontracts under COTS
prime contracts, a result we commend.

The proposed rule does not, however, address the situation that could be
encountered in a subcontract for COTS items under a commercial item (but non-
COTS) prime contract. Under the current FAR clause 52.212-5, which is for prime

! Those clauses are Affirmative Action for Disabled Veterans and Veterans of the Vietham Era,
FAR 52.222-35, Affirmative Action for Warkers with Disabilities, FAR §2.222-26. and Preference
for Privately Owned U.S.-Flag Commercial Vessels, FAR 52.247-64.
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contracts for commercial items, there are required FAR clauses that are to
flowdown for subcontracts for commercial items. With respect to the references in
FAR 52.212-5(e) to FAR clauses 52.222-35, 52.222-36, and 52.247-64, we
recommend that the same parenthetical the FAR Council is proposing for the
references to these clauses in FAR 52.244-6 be added following the references to
these clauses in FAR 52.212-5(¢). This would bring COTS subcontracts under
prime contracts for commercial (but non-COTS) items in line with COTS
subcontracts under any other prime contract.

Our specific recommendation is to add at the end of subparagraphs (iii), (iv)
and (vi) of FAR 52.212-5 the following language: “(This clause does not apply to
subcontracts for commercially available off-the-shelf items.)”

b

The Section appreciates the opportunity to provide these comments and is
available to provide additional information or assistance as you may require.

Sincerely,

R,

Hubert J. Bell, Jr.
Chair, Section of Public Contract Law

cc: Patricia H. Wittie
Robert L. Schaefer
Michael A. Hordell
Patricia A. Meagher
Mary Ellen Coster Williams
Norman R. Thorpe
Council Members
Dorothy Kay Canon
Alan W. H. Gourley
Paul B. Haseman
Daniel R. Allemeier
William H. Anderson
Femand Lavalee
John E. McCarthy, Jr.
Steven P. Pitier
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Michael F. Mason
David Kasanow
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General Services Administration
FAR Secretariat (MVA)

1800 F Street, NW Room 4035
Attn:; Laurie Duarte
Washington, DC 20405

Ref: FAR Case 2000-305
Dear Ms. Duarte:

On behalf of Lexmark International, Inc., one of the world’s leading manufacturers of
printers and printing solutions, I am submitting comments on the proposed rule regarding federal
purchases of commercial off-the-shelf products (“COTS”), published in the Federal Register on
January 15, 2004. Lexmark strongly supports the inclusion of the Trade Agreements Act of
1979 (“TAA”) in the proposed list of “provisions of law” that should be waived in the COTS
rule. The TAA waiver should be included in the final rule, and the final rule should be
implemented as quickly as possible.

Background

The Civilian Agency Acquisition Council and the Defense Acquisition Regulations
Council (Councils) are seeking comments on whether it is “in the best interest of the
Government to maintain certain of those proposed laws” that have been included in a proposed
new section 25.2505 of the Federal Acquisition Regulation (FAR). For the reasons discussed
below, Lexmark respectfully submits that it would be contrary to the government’s best interests
to exclude the TAA exception for COTS items.

In 1996, Congress passed the Clinger-Cohen Act (Public Law 104-106). Among the
purposes of this Act was the removal of barriers that prevented the federal government from
participating freely in the commercial marketplace. Congress recognized that government-
specific requirements were being imposed on commercial contractors and were driving up costs
and creating inordinate delays in the procurement process. The Act directed the Administrator of

Federal Procurement Policy to identify the burdensome laws and minimize their impact on
COTS acquisitions.

The TAA requires that all products delivered to federal agencies be manufactured or
“substantially transformed” in the United States, Caribbean Basin countries, NAFTA countries
or countries that have signed the World Trade Organization’s (WTO) Agreement on Government

Y.
Rt
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Procurement (GPA). Under the GPA, signatory countries promise to open their government
markets to competition from companies based in other signatory countries.

Rationale for Inclusion of the TAA Waiver

1. TAA has been ineffective in accomplishing its objectives, so there is no harm in waiving
it: With the U.S. having committed to the GPA, Congress passed the TAA to spur other
countries to likewise commit to the GPA. TAA grants exclusive federal market access privileges
to GPA signatories, but such exclusivity is not required by the GPA or any other treaty. As it
turns out, the U.S. is the sole GPA signatory to enact such market restrictions. Unfortunately,
the supposed incentives of TAA have failed to produce the intended result. Only a handful of
new countries have acceded to the GPA since its inception. Perversely, however, and surely
contrary to the best interests of the United States economy, TAA is succeeding in preventing
U.S. information technology companies from fully competing for their own government’s
business. There is no evidence that Congress intended such a self-defeating outcome.

The GPA came into force in the mid-1990s. Of the current 145 WTO member countries,
only 28 have acceded to the GPA, 23 of which were the original signatories. So, there are only
five out of 145 countries whose joining of the GPA could be attributed to the TAA. A handful of

other WTO members have “observer” status, but without any indication that they will ultimately
accede to the GPA.

The lack of progress on the GPA and other multilateral negotiations has led the Office of
the U.S. Trade Representative to concentrate on bilateral agreements with similar market access
provisions. This strategy has proven far more effective, with Singapore, Australia, and Chile
recently concluding Free Trade Agreements with the U.S. Even so, these agreements do not
include commitments to accede to the GPA nor do they rely upon government market
restrictions. '

Given the TAA’s ineffectiveness at accomplishing its stated objectives, there is no
evidence that waiving the TAA for federal COTS purchases will disadvantage U.S. negotiators
to any extent. The law’s ineffectiveness alone should provide a basis for a COTS waiver. Yet
there are many other sound fiscal and policy reasons for waiving the TAA.

2. Foreign governments are, in fact, procuring from U.S.-based IT firms: The
ineffectiveness of the TAA has forced the Office of the U.S. Trade Representative to pursue
other means, such as bilateral agreements, to achieve open markets. None of these have relied
upon government market restrictions to achieve success. Meanwhile, U.S.-based IT companies

are succeeding on their own in gaining access to foreign government markets by virtue of
offering world class products and services.

3. Federal agencies pay higher costs solely due to TAA: The TAA’s government-specific
certification requirements force many contractors to establish and maintain costly, labor-
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intensive product tracking systems that are not needed in their commercial business. Others have
chosen to maintain or create limited manufacturing capabilities in TAA-qualified countries
solely to meet the law’s requirements. It has been estimated that this adds approximately 10
percent to the government’s acquisition costs when the entire supply chain is taken into
consideration. In an era of high budget deficits and expanding government reliance on IT, it
makes no sense whatsoever to maintain the costly TAA procurement prohibitions.

4. TAA rules impose unnecessary costs on U.S.-based IT firms: At a time when U.S. firms
are striving to be as competitive as possible within the context of a global economy, to impose
extra costs and burdens on U.S. firms ~ to require that products be reassembled in TAA-
compliant countries for no economic purpose — is unsound policy. Because government sales
represent a relatively small proportion of many IT vendors’ annual revenues, TAA is resulting in
decisions in some cases to refrain from selling certain products into the federal market.

S. TAA needlessly increases the risk of competing for federal sales: The TAA’s
procurement rules and certification requirements are adding millions of dollars per year in
contractor compliance and administrative costs, while producing no net trade or contracting
benefits. The value of lost sales opportunities is difficult to quantify, but industry experts
estimate that, for some companies, it exceeds hundreds of millions of dollars. The certification
requirements potentially expose manufacturers to civil False Claims and other legal sanctions,
even when they have taken extraordinary steps to comply with the TAA. The government’s
accelerating use of multi-year contracts is magnifying this problem.

Summary

Given the TAA’s failure to deliver the anticipated trade benefits, and the significant
success of IT companies in gaining access to foreign government markets without the TAA,
there is no evident harm that would result from a COTS waiver for the TAA. Lexmark urges the
FAR Council to retain the waiver of the Trade Agreements Act of 1979 for COTS items in the
final rule. Moreover, to allow the federal government to improve its procurement posture by the

beginning of the FY05 procurement cycle, Lexmark urges expeditious publication of the final
rule.

Lexmark appreciates the opportunity to submit its comments on this very important

subject. We would welcome the opportunity to provide greater detail regarding our views should
that be valuable.

Sincerely.

/

l “Patrick Brewer
Director, Government A ffairs
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General Services Administration
FAR Secretariat (MVA)

1800 F Street, NW

Room 4035

Washington, DC 20405

ATTN: Laurie Duarte
RE: FAR Case 2000 — 305

Dear Ms. Duarte:

We are writing on behalf of the International Organization of Masters, Mates & Pilots
(MM&P) and the Maritime Institute for Research and Industrial Development (MIRAID) to
convey our strong opposition to the proposed rule to make the Cargo Preference Act of 1904 and
1954, as amended, inapplicable to the waterborne transportation of commercially available off-
the-shelf (COTS) items. The MM&P represents American citizen Masters and Licensed Deck
Officers working aboard United States-flag vessels. MIRAID represents United States-flag
shipping companies that have a collective bargaining relationship with the MM&P. Together,
our organizations represent American shipping companies that transport significant volumes of
commodities that would no longer be subject to United States-flag shipping requirements under
the proposed rule.

Our organizations wish to strongly associate ourselves with the detailed and substantive
comments submitted by the American Maritime Congress in opposition to the proposed rule as it
affects U.S.-flag shipping requirements. At the same time, we would like to make the following
points in order to emphasize our opposition to this proposal that would reduce the amount of
cargo subject to United States-flag shipping requirements and the amount of government cargo
transported by U.S.-flag commercial vessels.

The controlling statute for the carriage of military cargoes by United States-flag
commercial vessels is the Cargo Preference Act of 1904 (10 U.S.C. 2631). This statute requires
that 100 percent of defense cargoes be transported on privately-owned U.S.-flag commercial
vessels unless their freight rates are determined to be “excessive or otherwise unreasonable.”
The controlling statute for the carriage of non-military cargoes by U.S.-flag vessels is contained
in the Merchant Marine Act of 1936, as amended. This body of law requires that 50 percent of
non-defense government commodities be transported on privately-owned United States-flag

INTERNATIONAL MARINE DIVISION OF THE INTERNTIONAL LONGSHOREMEN'S A SSOCIATION ® AFL-CIO A
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commetcial vessels available at fair and reasonable rates. Proposed 12.505 (a)(1) and (a)(19)
would make these statutes and requirements inapplicable to commercially available off-the-shelf
items transported under contracts or subcontracts for the government.

The existing U.S.-flag cargo preference shipping requirements ensure that U.S. taxpayer-
financed exports and imports are transported at least in part on U.S.-flag vessels in order to
achieve various economic benefits in the form of American jobs, American taxes and the
preservation of America’s critically important commercial sealift capability. In fact, it has been
demonstrated throughout our nation’s history that the commercial U.S.-flag merchant marine and
its cadre of U.S. citizen mariners are a key component of America’s sealift capability. Our
country’s ability to respond to international crises is dependent on America’s ability to transport
troops, equipment, machinery and medical and other critical supplies anywhere they are needed
throughout the world — a role the privately-owned U.S.-flag merchant marine and civilian
merchant mariners have fulfilled in every conflict as they continue to do today as part of
Operation Iraqi Freedom and the War Against Terrorism.

In May, 2003, General Richard B. Myers, USAF, Chairman of the Joint Chiefs of Staff,
stated that “The unsung heroes of the merchant marine are not Just a part of history, they are a
vital part of our joint force today.” Similarly, Rear Admiral Paul Schultz said in May of last year
that “America’s merchant mariners have served in every U.S. war since the country began. It
was merchant mariners who crewed HANNAH, the first ship commissioned by the Continental
Congress to go up against the might of the British Navy in 1775. And they prevailed, capturing
the British ship UTILITY in short order. Since then,” according to Admiral Schultz, “America’s
merchant mariners have been the backbone of our nation’s maritime service, especially in war.”

As successive Congresses and Administrations have realized, the best, if not only, way to
ensure that the United States will have the commercial sealift capability and U.S. citizen
mariners it needs in time of war or other international emergency is to promote and support the
U.S.-flag merchant marine at all times. U.S.-flag commercial vessels and their U.S. citizen
crews are forced to operate in an international shipping arena that is dominated by state owned
and controlled merchant fleets and by foreign fleets and foreign crews that pay little if any taxes.
In contrast, U.S.-flag vessel cperators and U.S. citizen crews are subject to the full range of U.S.
taxes, operate in full compliance with United States Coast Guard regulations, and comply with
all other U.S. government imposed rules and regulations that control U.S.-flag vessel operations.

In other words, U.S .-flag vessels and U.S. citizen crews do not operate in a tax-free
environment. They do not operate beyond the scope of Coast Guard and other U.S. government
imposed rules and regulations. Consequently, in the face of this unfair foreign competition, it is
necessary for the United States government to help maintain an active, viable U.S.-flag
commercial fleet through the continued full enforcement and implementation of the existing
U.S.-flag cargo preference shipping requirements.

The base of cargo made available to U.S.-flag commercial vessels by the various cargo
preference statutes and requirements helps support the continued operation of vessels under the

INTERNATIONAL MARINE DIVISION OF THE INTERNATIONAL LONGSHOREMEN'S ASSOCIATION / AFL-CIO ==
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U.S.- I'!ﬁg. Without the full range of commodities presently covered by the U.S.-flag shipping
requirements that would be eliminated by the proposed rule, it is likely that operators of U.S.-
flag vessels will have little option but to place an increasing number of their U.S.-flag vessels
under a foreign flag. This will not only result in a loss to our government of significant U.S.-flag
commercial sealift capability but will also cost our nation dearly in terms of lost employment

opportunities for American merchant mariners who are needed to crew the government’s surge
and sustainment vessels in time of war.

o A

Recently, General John W. Handy, USAF, Commander in Chief, United States
Transportation Command, told the House of Representatives Committee on Armed Services that
“We simply cannot, as a nation, fight the fight without the partnership of the commercial
maritime industry. We rely on the commercial maritime industry to provide the primary source
of manpower to crew our organic vessels. Our nation’s organic sealift capabilities, in the form of
highly capable prepositioned, fast sealift ships (FSS), large medium speed roll on and roll off
ships (LMSR), and Ready Reserve Force (RRF) ships which provide emergency and surge
response capabilities to globally deploy our combat and support forces, would literally be useless
without the support of the commercial maritime industry.”

The International Organization of Masters, Mates & Pilots and the Maritime Institute for
Research and Industrial Development urge that the proposed sections 12.505 (a)(1) and (a)(19)
that would make existing U.S.-flag shipping requirements inapplicable to commercially available
off-the-shelf items transported under contracts or subcontracts for the government be withdrawn.
To do otherwise would simply weaken and diminish America’s commercial sealift capability.

Sincerely,

atti >

Captain Timothy A. Brown // C.-James

President [ President

International Organization of Masters, > Maritime Institute for Research and
Mates & Pilots Industrial Development
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Office of the Vice President,

1301 K Street Northwest, Suite 1200
Governmental Programs

Washington, DC 20005 3307

March 15, 2004

Ms. Laurie Duarte

General Services Administration
FAR Secretariat (MVA)

1800 F Street, NW, Room 4035
Washington, DC 20405

Dear Ms. Duarte:

International Business Machines Corporation is pleased to respond to the Proposed Rule
published in the January 15, 2004 edition of the Federal Register seeking comments on
FAR Case 2000-305. The proposed rule regards implementation of section 4203 of the
Clinger-Cohen Act of 1996, 41 U.S.C. 431, with respect to laws that are inapplicable to
contracts for the acquisition of Commercially Available Off-The-Shelf (COTS) Items.

IBM’s comments support inclusion of the Trade Agreements Act of 1979 (P.L. 96-39, 19
U.S.C. 2501 et seq.) in the final rule.

The Trade Agreements Act of 1979 (TAA) requires that all products being delivered to
federal agencies be made or “substantially transformed” in the United States, Caribbean
Basin countries, NAFTA countries, Chile, and countries that have signed the World
Trade Organization’s (WTO) Government Procurement Agreement (GPA). This
unilateral requirement was implemented in order to: 1) reward those countries who
agreed to open their government procurement markets to U.S. companies by providing
reciprocal access to the U.S. government market; and 2) to incentivize other countries to
enter into similar agreements with the U.S. and open their markets.

Unfortunately, these objectives have not been achieved, while U.S. companies,
particularly IT companies such as IBM, and the U.S. government customers are being
negatively impacted. Since TAA implementation in 1981, only 28 countries have signed
the GPA, and 25 are original signatories. It has become apparent that barring access to
the U.S. government market has not provided U.S. trade negotiators with leverage to
open foreign government markets. At the same time, many U.S.-based companies,
including IBM, have been successful in accessing government markets of non-signatory
countries without any formal government-to-government agreements.
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Furthermore, TAA’s prohibition on acquiring products from nonparticipating countries is
not required by any treaty or international agreement, including the GPA. The

United States is the only GPA signatory country to enact such a law. The Office of the
U.S. Trade Representative has attempted to compensate for TAA’s ineffectiveness as a
GPA incentive by entering into bilateral agreements, with terms and conditions similar to
the GPA, in part to try to steer non-designated countries toward eventually becoming a
signatory to the GPA. IBM believes that this confirms that the restrictive sourcing
provisions of the TAA are not needed to accomplish the intended objectives of the TAA.

The restrictive sourcing provisions of TAA drive up federal costs and unnecessarily
prolong procurements of COTS items, particularly for IT products. By imposing TAA
restrictions on agency COTS procurements, a self-imposed embargo has been created
whose only result is the government may be denying itself access to the most productive,
cost-effective items available. In fact, it appears that the U.S. government is the only
entity without access to non-TAA-eligible products. Ironically, the government's own
employees, as well as anyone else in the world, are free to purchase and use “non-
compliant products.” This policy of denial is inconsistent with fiscally sound
procurement policy.

TAA has become a severe administrative burden for suppliers of COTS items to the
federal government. The requirement to track where products are made or transformed
causes IBM to maintain a costly, labor-intensive system whose sole purpose is to meet
the unique provisions of the TAA. Moreover, for items produced in more than one
country, determining whether they are substantially transformed in a TAA-eligible
country can be a painstaking, fact-intensive, and often expensive process given the
subjective nature of the “substantial transformation” test. Even after we certify our
products’ country of origin, we must assume the burden of continually monitoring for any
manufacturing source changes during contract performance to assure compliance with
our initial certification. Many of our contracts extend over several years, which adds to
the complexity, burden and compliance challenges for IBM.

While some have argued that agencies can simply apply for a waiver to overcome TAA
restrictions, see 19 U.S.C. Section 2512(b), contracting officers are extremely reluctant to

seek waivers that delay the procurement process and call attention to non-standard
purchases.

Despite the importance of the federal market to IBM, TAA constraints do not influence
our product-manufacturing decisions. We must source parts, components and product
manufacturing globally in order to be cost competitive in the worldwide marketplace.



205 /@

Ms. Laurie Duarte
Page 3
March 15, 2004

For the above reasons, IBM believes the Trade Agreements Act interferes with the

government’s ability to acquire COTS products, and therefore should be included in the
final rule.

Sincerely,

Christopher G. Caine

CGC:bd
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DEPARTMENT OF VETERANS AFFAIRS _
Deputy Assistant Secretary for Acquisition and Materie! Management
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General Services Administration
FAR Secretariat (MVA)

1800 F Street NW

Room 4035, ATTN: Laurie Duarte
Washington, DC 20405

Dear FAR _Secretariat:

This is in response to proposed rule RIN 9000-AJ55, FAR Case 2000-305,
titled Federal Acquisition Regutation: Commercially Available Off-the-Sheif
(COTS) Items, which was published in the Federal Register on January 15, 2004.
We offer the following objections to a number of the provisions contained in this

proposed rule. The provisions are listed below in the order shown at proposed
section 12.505. _

The rule proposes to remove Federal Acquisition Regulation (FAR) clause
52.222-36, Affirmative Action for Handicapped Workers, from application to
COTS acquisitions (see 12.505(a)(4)). The vast majority of the Department of
Veterans Affairs' (VA's) acquisitions for supplies are for COTS items. Many of
the nation’s veterans are handicapped as a result of their service to their country.
| fail to see why firms who sell vast quantities of COTS items to the Federal
Government, especially to VA, should not be required to comply with the
provisions of 29 United States Code (U.8.C.) 793 and this FAR clause and be
exempt from the requirement to provide affirmative action to employ and advance
in employment qualified individuals with disabilities, especially disabled veterans.

The rule proposes to remove 31 U.S.C. 3324 from application to COTS
acquisitions (see 12.505(a)(5)). This statute restricts the advance of public
money.. The only reason for removal of this provision of Law appears to be to
allow payment for goods that have been shipped but not yet received at the _
Government destination. Removal of an entire statute from application to COTS
acquisitions shouldn't be necessary to implement this minor optional provision.
This proposed action would remove a significant provision of Law to soive a
relatively minor problem and will result in many requests for payment in advance
under COTS contracts when such advance payment would not be appropriate,
If 31 U.S.C. 3324 is excluded at all, its exclusion should be specifically limited to
those situations involving payment for items shipped and not yet received.

31 U.8.C. 3324 should otherwise apply to all other COTS acquisitions. The
Federal Government should not be paying in advance for routine COTS
acquisitions and contracting officers should not be put in the position of having to
defend denial of such advance payments without the backup of statute.

The rule proposes to remove FAR clause 52.222-35, Equal Opportunity for
Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible
Veterans, from application to COTS acquisitions (see 12.505(a)(8)). By
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removing these provisions, virtually all companies that sell supplies to VA would
no longer be obligated by contract to provide equal opportunities to veterans.
With the current situation in the Gulf, removal of this clause would send the

wrong message to all veterans. Veterans have sacrificed for this nation and
deserve to be treated fairly in the job market.

The rule proposes to remove FAR clause §2.222-37, Employment Reports on
Special Disabled Veterans and Veterans of the Vietnam Era, from application to
COTS acquisitions (see 12.505(a)(9)). This clause requires contractors to file
reports on their employment of veterans (the VETS-100 Report). The majority of
companies that sell supplies to civilian agencies of the Federal Government
would no longer be required by contract to file VETS-100 Reports. Congress has
taken a keen interest in the VETS-100. Report, as evidenced by section 1354 of
Public Law 105-339. Whether or not contractors are required to file employment

reports is a matter that should be determined by Congress rather than by
administrative change to the FAR.

The rule proposes to remove the provisions of 42 U.S.C. 6962(c)(3)(A)(ii) from
application to COTS acquisitions (see 12.505(b)). This section of U.S. Code
requires contractors on contracts over $100,000 to estimate the percentage of the

For the above reasons, VA objects to the removal of the above clauses and
provisions of law from application to COTS acquisitions. The actions proposad in
this rule could have a negative impact on veterans and on veteran-owned and

service-disabled veteran-owned small businesses. We urge reconsideration of
this proposal.

Please direct any questions regarding the above comments to Mr. Don Kaliher,
Acquisition Policy Division, at (202) 273-8819.

Sincerely,

TOTAL P.B2
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General Services Administration
FAR Secretariat (MVA)

1800 F Street, NW

Room 4035

ATTN: Laurie Duarte
Washington DC 20405

VIA Internet: farcase.2000-305@gsa.gov

RE: FAR Case 2000-305 (Commercially Available Off-The-Shelf (COTS) Items)

Dear Ms. Duarte:

On behalf of the American shipbuilding industry, the American Shipbuilding
Association (ASA), which represents the six major shipbuilders in the United States that
build all of the capital ships for the Navy, and 30 companies that manufacture ship
systems and components, respectfully urges the withdrawal of the proposed rule because
of the adverse impact it will have on the defense shipbuilding industrial base of the
United States; our national security; and on the further erosion and loss of thousands of
highly skilled shipyard and domestic supplier jobs which, in turn, will increase the price
of each naval ship, and threaten America’s ability to build a Navy.

By way of background, the former robust shipbuilding industrial base of the
United States is but a shell of what it once was, and it has been in an almost free fall
decline for the last 13 years. The once ballyhooed “600-ship” Navy during the Reagan
years of the the1980s is now at 294, and is on course to fall below 200 unless the
shipbuilding production rate is dramatically increased. In this regard, the procurement
rate for Navy ships has averaged less than six ships a year for the last 13 years - - the
lowest rate since the Great Depression. As a result of this low ship production rate, tens
of thousands of highly skilled shipyard jobs have been lost: and over 60% of the U.S.
suppliers of ship systems and components have ceased doing business, which represents
the further loss of hundreds of thousands of jobs in the shipbuilding industry. The further
“ripple effect” of this low rate of ship production increases the unit costs of ship systems
and components and the ships themselves, and makes the remaining domestic suppliers
less competitive with foreign suppliers, which threatens to make the United States totally
dependent upon foreign sources for the critical ship systems and components that are
used in the ships that defend America - - both at her shares and abroad.
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Since the proposed rule would be tantamount to a waiver of 20 statutes, including
three that have a direct impact upon the shipbuilding industrial base of the United States
and on jobs in the maritime industry - - 10 USC 2631 (Transportation of Supplies by Sea;
41 USC 10a (Buy America); and 46 USC Appendix 1241b (Transportation in American
Vessels of Government Personnel and Certain Cargo - - it must be treated as a
“significant regulatory action” that is subject to review under Section 6 (b) of Executive
Order 12866, and as a “major rule” as defined by 5 USC 804 because it is “likely to
result . . . (in) significant adverse effects . . . on employment . . . or on the ability of
United States enterprises to compete with foreign-based enterprises in . . . domestic
markets.” Furthermore, such a sweeping administrative determination that the statutory
limitations