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@5.000 Scope of part.

This part prescribes policies and procedures governing
competitive and noncompetitive negotiated acquisitions. A
contract awarded using other than sealed bidding proce-
duresis a negotiated contract (see 14.101).

@5.001 Definitions.

As used in this part—

“Proposal modification” is a change made to a proposal
before the solicitation closing date and time, or made in
response to an amendment, or made to correct a mistake at
any time before award.

“Proposal revision” is a change to a proposal made after
the solicitation closing date, at the request of or as allowed
by a contracting officer, as the result of negotiations.

@5.002 Types of negotiated acquisition.

(@) Sole source acquisitions. When contracting in asole
source environment, the request for proposals (RFP) should
be tailored to remove unnecessary information and require-
ments; e.g., evaluation criteria and voluminous proposal
preparation instructions.

(b) Competitive acquisitions. When contracting in a
competitive environment, the procedures of this part are
intended to minimize the complexity of the solicitation, the
evaluation, and the source selection decision, while main-
taining a process designed to foster an impartia and
comprehensive evaluation of offerors proposals, leading to
selection of the proposal representing the best value to the
Government (see 2.101).

Subpart 15.1—Sour ce Selection Processes and
Techniques

@5.100 Scope of subpart.

This subpart describes some of the acquisition processes
and techniques that may be used to design competitive
acquisition strategies suitable for the specific circumstances
of the acquisition.

@5.101 Best value continuum.

An agency can obtain best value in negotiated acquisi-
tions by using any one or a combination of source selection
approaches. |In different types of acquisitions, the relative
importance of cost or price may vary. For example, in
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acquisitions where the requirement is clearly definable and
the risk of unsuccessful contract performance is minimal,
cost or price may play a dominant role in source selection.
The less definitive the requirement, the more development
work required, or the greater the performance risk, the more
technical or past performance considerations may play a
dominant role in source selection.

@5.101-1 Tradeoff process.

(a) A tradeoff process is appropriate when it may bein
the best interest of the Government to consider award to
other than the lowest priced offeror or other than the high-
est technically rated offeror.

(b) When using a tradeoff process, the following apply:

(1) All evaluation factors and significant subfactors
that will affect contract award and their relative importance
shall be clearly stated in the solicitation; and

(2) The solicitation shall state whether all evaluation
factors other than cost or price, when combined, are signif-
icantly more important than, approximately equa to, or
significantly less important than cost or price.

(c) This process permits tradeoffs among cost or price
and non-cost factors and allows the Government to accept
other than the lowest priced proposal. The perceived bene-
fits of the higher priced proposal shall merit the additional
cost, and the rationale for tradeoffs must be documented in
the file in accordance with 15.406.

d5.101-2 Lowest pricetechnically acceptable source
selection process.

(8) Thelowest price technically acceptable source selec-
tion process is appropriate when best value is expected to
result from selection of the technically acceptable proposal
with the lowest evaluated price.

(b) When using the lowest price technically acceptable
process, the following apply:

(1) The evauation factors and significant subfactors
that establish the requirements of acceptability shall be set
forth in the solicitation. Solicitations shall specify that
award will be made on the basis of the lowest evaluated
price of proposals meeting or exceeding the acceptability
standards for non-cost factors. If the contracting officer
documents the file pursuant to 15.304(c)(3)(iv), past perfor- I
mance need not be an evaluation factor in lowest price
technically acceptable source selections. |If the contracting
officer elects to consider past performance as an evauation
factor, it shall be evaluated in accordance with 15.305.
However, the comparative assessment in 15.305(a)(2)(i)
does not apply. If the contracting officer determines that a
small business past performance is not acceptable, the mat-
ter shall be referred to the Small Business Administration
for a Certificate of Competency determination, in accor-
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dance with the procedures contained in Subpart 19.6 and 15
U.S.C. 637(b)(7)).

(2) Tradeoffs are not permitted.

(3) Proposas are evaluated for acceptability but not
ranked using the non-cost/price factors.

(4) Exchanges may occur (see 15.306).

@5.102 Oral presentations.

(a) Ora presentations by offerors as requested by the
Government may substitute for, or augment, written infor-
mation. Use of oral presentations as a substitute for
portions of a proposal can be effective in streamlining the
source selection process. Oral presentations may occur at
any time in the acquisition process, and are subject to the
same restrictions as written information, regarding timing
(see 15.208) and content (see 15.306). Oral presentations
provide an opportunity for dialogue among the parties. Pre-
recorded videotaped presentations that lack real-time
interactive dialogue are not considered ora presentations
for the purposes of this section, although they may be
included in offeror submissions, when appropriate.

(b) The solicitation may require each offeror to submit
part of its proposal through oral presentations. However,
certifications, representations, and a signed offer sheet
(including any exceptions to the Government’s terms and
conditions) shall be submitted in writing.

(c) Information pertaining to areas such as an offeror’s
capability, past performance, work plans or approaches,
staffing resources, transition plans, or sample tasks (or other
types of tests) may be suitable for ora presentations. In
deciding what information to obtain through an oral presen-
tation, consider the following:

(1) The Government’s ability to adequately evaluate
the information;

(2) The need to incorporate any information into the
resultant contract;

(3) The impact on the efficiency of the acquisition;
and

(4) Theimpact (including cost) on small businesses.
In considering the costs of oral presentations, contracting
officers should also consider alternatives to on-site oral pre-
sentations (e.g., teleconferencing, video teleconferencing).

(d) When oral presentations are required, the solicitation
shall provide offerors with sufficient information to prepare
them. Accordingly, the solicitation may describe—

(1) The types of information to be presented orally
and the associated evaluation factors that will be used;

(2) The qudlifications for personnel that will be
required to provide the oral presentation(s);

(3) The requirements for, and any limitations and/or
prohibitions on, the use of written material or other mediato
supplement the oral presentations,

(4) Thelocation, date, and time for the oral presenta-
tions;

(5) The restrictions governing the time permitted for
each oral presentation; and

(6) The scope and content of exchanges that may
occur between the Government’'s participants and the
offeror’s representatives as part of the ora presentations,
including whether or not discussions (see 15.306(d)) will be
permitted during oral presentations.

(e) The contracting officer shall maintain arecord of oral
presentations to document what the Government relied
upon in making the source selection decision. The method
and level of detail of the record (e.g., videotaping, audio
tape recording, written record, Government notes, copies of
offeror briefing slides or presentation notes) shal be at the
discretion of the source selection authority. A copy of the
record placed in the file may be provided to the offeror.

(f) When an oral presentation includes information that
the partiesintend to include in the contract as material terms
or conditions, the information shall be put in writing.
Incorporation by reference of oral statements is not permit-
ted.

(g) If, during an oral presentation, the Government con-
ducts discussions (see 15.306(d)), the Government must
comply with 15.306 and 15.307.

Subpart 15.2—Solicitation and Receipt of
Proposals and Information

@5.200 Scope of subpart.

This subpart prescribes policies and procedures for—

(@ Exchanging information with industry prior to
receipt of proposals;

(b) Preparing and issuing requests for proposals (RFPS)
and requests for information (RFIs); and

(c) Receiving proposals and information.

@5.201 Exchangeswith industry before receipt of
proposals.

(8) Exchanges of information among all interested par-
ties, from the earliest identification of a requirement
through receipt of proposals, are encouraged. Any
exchange of information must be consistent with procure-
ment integrity requirements (see 3.104). Interested parties
include potential offerors, end users, Government acquisi-
tion and supporting personnel, and others involved in the
conduct or outcome of the acquisition.

(b) The purpose of exchanging information is to
improve the understanding of Government requirements
and industry capabilities, thereby allowing potentia offer-
ors to judge whether or how they can satisfy the
Government’s  requirements, and enhancing the
Government's ability to obtain quality supplies and services,

15-3



FAC 97-02 OCTOBER 10, 1997

15.202

FEDERALACQUISITION REGULATION

including construction, at reasonable prices, and increase
efficiency in proposal preparation, proposal evaluation,
negotiation, and contract award.

(c) Agenciesare encouraged to promote early exchanges
of information about future acquisitions. An early exchange
of information among industry and the program manager,
contracting officer, and other participants in the acquisition
process can identify and resolve concerns regarding the
acquisition strategy, including proposed contract type, terms
and conditions, and acquisition planning schedules; the fea-
sibility of the reguirement, including performance
requirements, statements of work, and data requirements;
the suitability of the proposal instructions and evaluation
criteria, including the approach for assessing past perfor-
mance information; the availability of reference documents;
and any other industry concerns or questions. Some tech-
niques to promote early exchanges of information are—

(1) Industry or small business conferences;

(2) Public hearings;

(3) Market research, as described in Part 10;

(4) One-on-one meetings with potential offerors (any
that are substantially involved with potential contract terms
and conditions should include the contracting officer; also
see paragraph (f) of this section regarding restrictions on
disclosure of information);

(5) Presolicitation notices,

(6) Draft RFPs;

(7) RFIs;

(8) Presalicitation or preproposal conferences; and

(9) Sitevidits.

(d) The specia notices of procurement matters at
5.205(c), or electronic notices, may be used to publicize the
Government’s requirement or solicit information from
industry.

(e) RFIs may be used when the Government does not
presently intend to award a contract, but wants to obtain
price, delivery, other market information, or capabilities for
planning purposes. Responses to these notices are not
offers and cannot be accepted by the Government to form a
binding contract. Thereis no required format for RFIs.

(f) General information about agency mission needs and
future requirements may be disclosed at any time. After
release of the solicitation, the contracting officer shall bethe
focal point of any exchange with potential offerors. When
specific information about a proposed acquisition that
would be necessary for the preparation of proposalsis dis-
closed to one or more potentia offerors, that information
shall be made available to the public as soon as practicable,
but no later than the next general release of information, in
order to avoid creating an unfair competitive advantage.
Information provided to a particular offeror in response to
that offeror’s request shall not be disclosed if doing so
would reveal the potential offeror’s confidential business
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strategy, and would be protected under 3.104 or Subpart
24.2. When a presolicitation or preproposal conference is
conducted, materials distributed at the conference should be
made available to al potential offerors, upon request.

@5.202 Advisory multi-step process.

(a) Theagency may publish a presolicitation notice (see
5.204) that provides a general description of the scope or
purpose of the acquisition and invites potential offerors to
submit information that allows the Government to advise
the offerors about their potential to be viable competitors.
The presolicitation notice should identify the information
that must be submitted and the criteria that will be used in
making the initial evaluation. Information sought may be
limited to a statement of qualifications and other appropri-
ate information (e.g., proposed technical concept, past
performance, and limited pricing information). At a mini-
mum, the notice shall contain sufficient information to
permit a potential offeror to make an informed decision
about whether to participate in the acquisition. This process
should not be used for multi-step acquisitions where it
would result in offerors being required to submit identical
information in response to the notice and in response to the
initial step of the acquisition.

(b) The agency shall evaluate al responses in accor-
dance with the criteria stated in the notice, and shall advise
each respondent in writing either that it will be invited to
participate in the resultant acquisition or, based on theinfor-
mation submitted, that it is unlikely to be a viable
competitor. The agency shall advise respondents consid-
ered not to be viable competitors of the general basisfor that
opinion. The agency shall inform all respondents that,
notwithstanding the advice provided by the Government in
response to their submissions, they may participate in the
resultant acquisition.

@5.203 Requestsfor proposals.

() Requestsfor proposals (RFPs) are used in negotiated
acquisitions to communicate Government requirements to
prospective contractors and to solicit proposals. RFPs for
competitive acquisitions shall, at a minimum, describe
the—

(1) Government’s requirement;
(2) Anticipated terms and conditions that will apply
to the contract:

(i) The solicitation may authorize offerors to pro-
pose aternative terms and conditions, including the contract
line item number (CLIN) structure; and

(ii) When aternative CLIN structures are permit-
ted, the evaluation approach should consider the potential
impact on other terms and conditions or the requirement
(e.g., place of performance or payment and funding require-
ments)(see 15.206);
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(3) Information required to be in the offeror’s pro-
posal; and

(4) Factors and significant subfactors that will be
used to evaluate the proposal and their relative importance.

(b) An RFPmay beissued for OMB Circular A-76 stud-
ies. See Subpart 7.3 for additional information regarding
cost comparisons between Government and contractor per-
formance.

(c) Electronic commerce may be used to issue RFPs and
to receive proposals, modifications, and revisions. In this
case, the RFP shall specify the electronic commerce
method(s) that offerors may use (see Subpart 4.5).

(d) Contracting officers may issue RFPs and/or autho-
rize receipt of proposals, modifications, or revisions by
facsimile.

(1) In deciding whether or not to use facsimiles, the
contracting officer should consider factors such as—

(i) Anticipated proposal size and volume;

(if) Urgency of the requirement;

(iii) Availability and suitability of electronic com-
merce methods; and

(iv) Adequacy of administrative procedures and
controls for receiving, identifying, recording, and safe-
guarding facsimile proposals, and ensuring their timely
delivery to the designated proposal delivery location.

(2) If facsimile proposals are authorized, contracting
officers may request offeror(s) to provide the complete,
origina signed proposal at alater date.

(e) Letter RFPs may be used in sole source acquisitions
and other appropriate circumstances. Use of aletter RFP does
not relieve the contracting officer from complying with other
FAR requirements. Letter RFPs should be as complete as pos-
sible and, at a minimum, should contain the following:

(1) RFP number and date;

(2) Name, address (including electronic address and
facsimile address, if appropriate), and telephone number of
the contracting officer;

(3) Type of contract contemplated;

(4) Quantity, description, and required delivery dates
for theitem;

(5) Applicable certifications and representations;

(6) Anticipated contract terms and conditions;

(7) Instructions to offerors and evaluation criteria for
other than sole source actions;

(8) Proposal due date and time; and

(9) Other relevant information; e.g., incentives, vari-
ations in delivery schedule, cost proposal support, and data
requirements.

(f) Ora RFPs are authorized when processing a written
solicitation would delay the acquisition of supplies or ser-
vices to the detriment of the Government and a noticeis not
required under 5.202 (e.g., perishable items and support of
contingency operations or other emergency situations). Use

of an oral RFP does not relieve the contracting officer from
complying with other FAR requirements.
(1) The contract files supporting oral solicitations
should include—
(i) A description of the requirement;
(if) Rationale for use of an ora solicitation;
(iii) Sources solicited, including the date, time,
name of individuals contacted, and prices offered; and
(iv) The solicitation number provided to the
prospective offerors.
(2) The information furnished to potential offerors
under oral solicitations should include appropriate items
from paragraph (e) of this section.

d5.204 Contract format.

The use of a uniform contract format facilitates prepara-
tion of the solicitation and contract as well as reference to,
and use of, those documents by offerors, contractors, and
contract administrators. The uniform contract format need
not be used for the following:

(@) Construction and architect-engineer contracts (see
Part 36).

(b) Subsistence contracts.

(c) Supplies or services contracts requiring special con-
tract formats prescribed elsewhere in this regulation that are
inconsistent with the uniform format.

(d) Letter requests for proposals (see 15.203(¢€)).

(e) Contracts exempted by the agency head or
designee.

@5.204-1 Uniform contract format.

(a8) Contracting officers shall prepare solicitations and
resulting contracts using the uniform contract format out-
lined in Table 15-1 of this subsection.

(b) Solicitations using the uniform contract format shall
include Parts |, I1, 11, and 1V (see 15.204-2 through 15.204-
5). Upon award, contracting officers shall not physically
include Part IV in the resulting contract, but shall retain it in
the contract file. Section K shall be incorporated by refer-
ence in the contract.

TABLE 15-1—UNIFORM CONTRACT FORMAT

Section Title

Part | —The Schedule
Solicitation/contract form
Supplies or services and prices/costs
Description/specifications/statement of work
Packaging and marking
Inspection and acceptance
Deliveries or performance
Contract administration data
Special contract requirements

IOTMmMOOm>
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Section Title

Part [1—Contract Clauses
| Contract clauses

Part 111—List of Documents, Exhibits, and Other
Attachments
J List of attachments

Part |V—Representations and Instructions

K Representations, certifications, and other state-
ments of offerors or respondents

L Instructions, conditions, and notices to offerors
or respondents

M Evaluation factors for award

@5.204-2 Part |—The Schedule.

The contracting officer shall prepare the contract
Schedule asfollows:

(@) Section A, Solicitation/contract form. (1) Optional
Form (OF) 308, Solicitation and Offer—Negotiated
Acquisition, or Standard Form (SF) 33, Solicitation, Offer
and Award, may be used to prepare RFPs.

(2) When other than OF 308 or SF 33 isused, include
the following information on the first page of the solicita-
tion:

(i) Name, address, and location of issuing activity,
including room and building where proposals or informa
tion must be submitted.

(ii) Solicitation number.

(iii) Date of issuance.

(iv) Closing date and time.

(v) Number of pages.

(vi) Requisition or other purchase authority.

(vii) Brief description of item or service.

(viii) Requirement for the offeror to provide its
name and complete address, including street, city, county,
state, and zip code, and electronic address (including fac-
simile address), if appropriate.

(ix) Offer expiration date.

(b) Section B, Supplies or services and prices/costs.
Include a brief description of the supplies or services;
e.g., item number, national stock number/part number if
applicable, nouns, nomenclature, and quantities. (This
includes incidental deliverables such as manuals and
reports.)

(c) Section C, Description/specifications/statement of
work. Include any description or specifications needed in
addition to Section B (see Part 11, Describing Agency
Needs).

(d) Section D, Packaging and marking. Provide packag-
ing, packing, preservation, and marking requirements, if any.

(e) Section E, Inspection and acceptance. Include
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inspection, acceptance, quality assurance, and reliability
reguirements (see Part 46, Quality Assurance).

(f) Section F, Déeliveries or performance. Specify the
requirements for time, place, and method of delivery or per-
formance (see Subpart 11.4, Delivery or Performance
Schedules, and 47.301-1).

(g) Section G, Contract administration data. Include any
required accounting and appropriation data and any required
contract administration information or instructions other than
those on the solicitation form. Include a statement that the
offeror should include the payment address in the proposal, if
it is different from that shown for the offeror.

(h) Section H, Special contract requirements. Include a
clear statement of any special contract requirements that are
not included in Section |, Contract clauses, or in other sec-
tions of the uniform contract format.

@5.204-3 Part Il—Contract Clauses.

Section |, Contract clauses. The contracting officer shall
include in this section the clauses required by law or by this
regulation and any additional clauses expected to be
included in any resulting contract, if these clauses are not
required in any other section of the uniform contract format.
Anindex may beinserted if this section’s format is particu-
larly complex.

@5.204-4 Part I11—List of Documents, Exhibits, and

Other Attachments.

Section J, List of attachments. The contracting officer
shall list the title, date, and number of pages for each
attached document, exhibit, and other attachment. Cross-
references to material in other sections may be inserted, as

appropriate.

d5.204-5 Part IV—Representations and Instructions.

The contracting officer shall prepare the representations
and instructions as follows:

(8) Section K, Representations, certifications, and other
statements of offerors. Include in this section those solicita-
tion provisions that require representations, certifications, or
the submission of other information by offerors.

(b) Section L, Instructions, conditions, and notices to
offerors or respondents. Insert in this section solicitation
provisions and other information and instructions not
required elsewhere to guide offerors or respondents in
preparing proposals or responses to requests for informa-
tion. Prospective offerors or respondents may be instructed
to submit proposals or information in a specific format or
severable parts to facilitate evaluation. The instructions
may specify further organization of proposal or response
parts, such as—

(1) Administrative;
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(2) Management;

(3) Technical;

(4) Past performance; and

(5) Cost or pricing data (see Table 15-2 of 15.408) or
information other than cost or pricing data.

(c) Section M, Evaluation factorsfor award. Identify al
significant factors and any significant subfactors that will be
considered in awarding the contract and their relative
importance (see 15.304(d)). The contracting officer shall
insert one of the phrasesin 15.304(€).

@5.205 Issuing solicitations.

(& The contracting officer shall issue solicitations to
potential sources in accordance with the policies and proce-
duresin 5.102, 19.202-4, and Part 6.

(b) A master solicitation, as described in 14.203-3, may
also be used for negotiated acquisitions.

@5.206 Amending the solicitation.

(&) When, either before or after receipt of proposals, the
Government changes its requirements or terms and conditions,
the contracting officer shall amend the solicitation.

(b) Amendments issued before the established time and
date for receipt of proposals shall be issued to all parties
receiving the solicitation.

(c) Amendmentsissued after the established time and date
for receipt of proposals shall be issued to al offerors that have
not been eliminated from the competition.

(d) If aproposa of interest to the Government involves a
departure from the stated requirements, the contracting officer
shall amend the solicitation, provided this can be done without
revealing to the other offerors the aternate solution proposed
or any other information that is entitled to protection (see
15.207(b) and 15.306(€)).

(e) If, in the judgment of the contracting officer, based
on market research or otherwise, an amendment proposed
for issuance after offers have been received is so substantial
as to exceed what prospective offerors reasonably could
have anticipated, so that additional sources likely would
have submitted offers had the substance of the amendment
been known to them, the contracting officer shall cancel the
original solicitation and issue a new one, regardless of the
stage of the acquisition.

(f) Oral notices may be used when time is of the essence.
The contracting officer shall document the contract file and
formalize the notice with an amendment (see Subpart 4.5,
Electronic Commerce in Contracting).

(g) At aminimum, the following information should be
included in each amendment:

(1) Name and address of issuing activity.
(2) Salicitation number and date.

(3) Amendment number and date.

(4) Number of pages.

(5) Description of the change being made.

(6) Government point of contact and phone number
(and eectronic or facsimile address, if appropriate).

(7) Revisionto solicitation closing date, if applicable.

@5.207 Handling proposals and information.

(& Upon receipt at the location specified in the salicitation,
proposals and information received in response to a request
for information (RFI) shall be marked with the date and time
of receipt and shall be transmitted to the designated officials.

(b) Proposals shall be safeguarded from unauthorized dis-
closure throughout the source selection process. (See 3.104
regarding the disclosure of source selection information (41
U.S.C. 423)). Information received in response to an RFI
shdll be safeguarded adequately from unauthorized disclosure.

(c) If any portion of a proposal received by the contract-
ing officer electronically or by facsmile is unreadable, the
contracting officer immediately shall notify the offeror and
permit the offeror to resubmit the unreadable portion of the
proposal. The method and time for resubmission shall be
prescribed by the contracting officer after consultation with
the offeror, and documented in the file. The resubmission
shall be considered asif it were received at the date and time
of the origina unreadable submission for the purpose of
determining timeliness under 15.208(a), provided the
offeror complies with the time and format requirements for
resubmission prescribed by the contracting officer.

@5.208 Submission, modification, revision, and
withdrawal of proposals.

(a) Offerors are responsible for submitting proposals,
and any revisions, and modifications, so as to reach the |
Government office designated in the solicitation by the time
specified in the solicitation. Offerors may use any trans-
mission method authorized by the solicitation (i.e., regular
mail, electronic commerce, or facsimile). If notimeis spec-
ified in the solicitation, the time for receipt is 4:30 p.m.,
local time, for the designated Government office on the date
that proposals are due.

(b)(1) Any proposa, modification, or revision, that is |
received at the designated Government office after the exact
time specified for receipt of proposalsis*“late’ and will not be
considered unlessit is received before award is made, the con-
tracting officer determines that accepting the late proposal
would not unduly delay the acquisition; and—

(i) If it was transmitted through an electronic com-
merce method authorized by the solicitation, it was received at
theinitial point of entry to the Government infrastructure not
later than 5:00 p.m. one working day prior to the date speci-
fied for receipt of proposals; or

(ii) There is acceptable evidence to establish that it
was received at the Government installation designated for
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receipt of proposals and was under the Government’ s control
prior to thetime set for receipt of proposals; or
(iii) It was the only proposdl received.

(2) However, alate modification of an otherwise suc-
cessful proposal, that makes its terms more favorable to the
Government, will be considered at any time it is received and
may be accepted.

(c) Acceptable evidence to establish the time of receipt at
the Government installation includes the time/date stamp of
that installation on the proposal wrapper, other documentary
evidence of receipt maintained by theinstallation, or oral tes-
timony or statements of Government personnel.

(d) If an emergency or unanticipated event interrupts nor-
mal Government processes so that proposals cannot be
received at the Government office designated for receipt of
proposals by the exact time specified in the solicitation, and
urgent Government requirements preclude amendment of the
solicitation closing date, the time specified for receipt of pro-
posals will be deemed to be extended to the same time of day
specified in the solicitation on the first work day on which nor-
mal Government processes resume.

(e) Proposals may be withdrawn by written notice at any
time before award. Oral proposalsin response to oral solici-
tations may be withdrawn orally. The contracting officer must
document the contract file when oral withdrawals are made.
One copy of withdrawn proposals should be retained in the
contract file (see 4.803(8)(10)). Extra copies of the withdrawn
proposals may be destroyed or returned to the offeror at the
offeror’ srequest. Where practicable, electronically transmit-
ted proposals that are withdrawn must be purged from primary
and backup data storage systems after a copy is made for the
file. Extremely bulky proposals must only be returned at the
offeror’ srequest and expense.

() The contracting officer must promptly notify any offeror
if its proposal, modification, or revision was received late, and
must inform the offeror whether its proposal will be consid-
ered, unless contract award is imminent and the notice
prescribed in 15.503(b) would suffice.

(9) Late proposals and modifications that are not consid-
ered must be held unopened, unless opened for identification,
until after award and then retained with other unsuccessful
proposals.

(h) If available, the following must be included in the con-
tracting office files for each late proposal, modification,
revision, or withdrawal:

(2) The date and hour of receipt.

(2) A statement regarding whether the proposal was
considered for award, with supporting rationale.

(3) The envelope, wrapper, or other evidence of date of
receipt.

#5.209 Solicitation provisionsand contract clauses.
When contracting by negotiation—

15-8

(@) The contracting officer shall insert the provision at
52.215-1, Instructions to Offerors—Competitive Acquisition,
in all competitive solicitations where the Government intends
to award a contract without discussions.

(1) If the Government intends to make award after dis-
cussions with offerors within the competitive range, the
contracting officer shall use the basic provision with its
Alternatell.

(2) If the Government would be willing to accept alter-
nate proposals, the contracting officer shall alter the basic
clause to add a new paragraph (c)(9) substantially the same as
Alternatel.

(b)(1) The contracting officer shall insert the clause at
52.215-2, Audit and Records-Negotiation (10 U.S.C. 2313, 41
U.S.C. 254d, and OMB Circular No. A-133), in solicitations
and contracts except those for—

(i) Acquisitions not exceeding the simplified acqui-
sition threshold;

(ii) The acquisition of utility services at rates not
exceeding those established to apply uniformly to the general
public, plus any applicable reasonable connection charge; or

(iii) The acquisition of commercial items exempted
under 15.403-1.

(2) For facilities acquisitions, the contracting officer
shall usethe clause with its Alternate I.

(3) For cost-reimbursement contracts with State and
local Governments, educational institutions, and other non-
profit organizations, the contracting officer shall use the clause
with its Alternate I1.

(4) When the head of the agency has waived the exam-
ination of records by the Comptroller General in accordance
with 25.1001, use the clause with its Alternate 1.

(c) When issuing asolicitation for information or planning
purposes, the contracting officer shall insert the provision at
52.215-3, Request for Information or Solicitation for Planning
Purposes, and clearly mark on the face of the solicitation that
it isfor information or planning purposes.

(d) [Reserved]

(e) The contracting officer shall insert the provision at
52.215-5, Facsimile Proposals, in solicitations if facsimile
proposals are authorized (see 15.203(d)).

(f) The contracting officer shall insert the provision at
52.215-6, Place of Performance, in solicitations unless the
place of performanceis specified by the Government.

(g) The contracting officer shall insert the provision at
52.215-7, Annual Representations and Certifications—
Negotiation, in solicitations if annual representations and
certifications are used (see 14.213).

(h) The contracting officer shdl insart the clause at 52.215-
8, Order of Precedence—Uniform Contract Format, in
solicitations and contracts using the format at 15.204.
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45.210 Forms.

Prescribed forms are not required to prepare solicitations
described in this part. The following forms may be used at
the discretion of the contracting officer:

(8 Standard Form 33, Solicitation, Offer and Award,
and Optional Form 308, Solicitation and Offer—Negotiated
Acquisition, may be used to issue RFPs and RFIs.

(b) Standard Form 30, Amendment of Solicitation/
Modification of Contract, and Optional Form 309,
Amendment of Solicitation, may be used to amend solicita-
tions of negotiated contracts.

(c) Optional Form 17, Offer Label, may be furnished
with each request for proposal.

Subpart 15.3—Sour ce Selection

@5.300 Scope of subpart.

This subpart prescribes policies and proceduresfor selec-
tion of a source or sources in competitive negotiated
acquisitions.

#5.301 Definitions.

“Deficiency,” as used in this subpart, isamaterial failure
of a proposal to meet a Government reguirement or a com-
bination of significant weaknesses in a proposa that
increases the risk of unsuccessful contract performance to
an unacceptable level.

“Weakness,” as used in this subpart, is aflaw in the pro-
posal that increases the risk of unsuccessful contract
performance. A “significant weakness’ in the proposal is a
flaw that appreciably increases the risk of unsuccessful con-
tract performance.

@5.302 Sour ce selection objective.
The objective of source selection isto select the proposal
that represents the best value.

@5.303 Responsibilities.

(@) Agency heads are responsible for source selection.
The contracting officer is designated as the source selection
authority, unless the agency head appoints another individ-
ual for a particular acquisition or group of acquisitions.

(b) The source selection authority shall—

(1) Establish an evaluation team, tailored for the par-
ticular acquisition, that includes appropriate contracting,
legal, logigtics, technical, and other expertise to ensure a
comprehensive evaluation of offers;

(2) Approve the source selection strategy or acquisi-
tion plan, if applicable, before solicitation release;

(3) Ensure consistency among the solicitation
requirements, notices to offerors, proposal preparation
instructions, evaluation factors and subfactors, solicitation
provisions or contract clauses, and data requirements,

(4) Ensure that proposals are evaluated based solely
on the factors and subfactors contained in the solicitation
(10 U.S.C. 2305(b)(1) and 41 U.S.C. 253b(d)(3));

(5) Consider the recommendations of advisory
boards or panels (if any); and

(6) Select the source or sources whose proposal isthe
best value to the Government (10 U.S.C. 2305(b)(4)(B) and
41 U.S.C. 253b(d)(3)).

(c) The contracting officer shall—

(1) After release of a solicitation, serve as the focal
point for inquiries from actual or prospective offerors;

(2) After receipt of proposals, control exchangeswith
offerors in accordance with 15.306; and

(3) Award the contract(s).

@5.304 Evaluation factors and significant subfactors.

(@) The award decision is based on evaluation factors
and significant subfactorsthat are tailored to the acquisition.

(b) Evaluation factors and significant subfactors must—

(1) Represent the key areas of importance and
emphasis to be considered in the source selection decision;
and

(2) Support meaningful comparison and discrimina
tion between and among competing proposals.

(c) Theevauation factors and significant subfactors that
apply to an acquisition and their relative importance, are
within the broad discretion of agency acquisition officials,
subject to the following requirements:

(1) Priceor cost to the Government shall be evaluated
in every source selection (10 U.S.C. 2305(a)(3)(A)(ii) and
41 U.S.C. 253a(c)(1)(B)) (also see Part 36 for architect-
engineer contracts);

(2) The qudity of the product or service shall be
addressed in every source selection through consideration
of one or more non-cost evaluation factors such as past per-
formance, compliance with solicitation requirements,
technical excellence, management capability, personnel
qualifications, and prior experience (10 U.S.C.
2305(a)(3)(A)(i) and 41 U.S.C. 253a(c)(1)(A)); and

(3)(i) Except as set forth in paragraph (c)(3)(iv) of
this section, past performance shall be evauated in all
source selections for negotiated competitive acquisitions
expected to exceed $1,000,000.

(if) Except as set forth in paragraph (c)(3)(iv) of
this section, past performance shall be evaluated in all
source selections for negotiated competitive acquisitions
issued on or after January 1, 1999, for acquisitions expected
to exceed $100,000. Agencies should develop phase-in
schedules that meet or exceed this schedule.

(iii) For solicitations involving bundling that offer
asignificant opportunity for subcontracting, the contracting
officer must include a factor to evaluate past performance
indicating the extent to which the offeror attained applicable
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goals for small business participation under contracts that
required subcontracting plans (15 U.S.C. 637(d)(4)(G)(ii)).

(iv) Past performance need not be evaluated if the
contracting officer documents the reason past performance
is not an appropriate evaluation factor for the acquisition
(OFPP Policy Letter 92-5).

(4) The extent of participation of small disadvantaged
business concerns in performance of the contract shall be
evaluated in unrestricted acquisitions expected to exceed
$500,000 ($1,000,000 for construction) subject to certain
limitations (see 19.201 and 19.1202).

(5) For solicitations involving bundling that offer a
significant opportunity for subcontracting, the contracting
officer must include proposed small business subcontract-
ing participation in the subcontracting plan as an evaluation
factor (15 U.S.C. 637(d)(4)(G)(i)).

(d) All factors and significant subfactors that will affect
contract award and their relative importance shall be stated
clearly in the solicitation (10 U.S.C. 2305(a)(2)(A)(i) and
41 U.S.C. 253a(b)(1)(A)) (see 15.204-5(c)). The rating
method need not be disclosed in the solicitation. The gen-
eral approach for evaluating past performance information
shall be described.

(e) The solicitation shall aso state, at a minimum,
whether all evaluation factors other than cost or price, when
combined, are—

(1) Significantly more important than cost or price;

(2) Approximately equal to cost or price; or

(3) Significantly lessimportant than cost or price (10
U.S.C. 2305(a)(3)(A)(iii) and 41 U.S.C. 253a(c)(1)(C)).

@5.305 Proposal evaluation.

(@) Proposal evaluation is an assessment of the proposal
and the offeror’s ability to perform the prospective contract
successfully. An agency shall evaluate competitive propos-
als and then assess their relative qualities solely on the
factors and subfactors specified in the solicitation.
Evaluations may be conducted using any rating method or
combination of methods, including color or adjectival rat-
ings, numerical weights, and ordinal rankings. Therelative
strengths, deficiencies, significant weaknesses, and risks
supporting proposal evaluation shall be documented in the
contract file.

(1) Cost or price evaluation. Normally, competition
establishes price reasonableness. Therefore, when contract-
ing on afirm-fixed-price or fixed-price with economic price
adjustment basis, comparison of the proposed prices will
usualy satisfy the requirement to perform a price analysis,
and a cost analysis need not be performed. In limited situ-
aions, a cost anaysis (see 15.403-1(c)(1)(i)(B)) may be
appropriate to establish reasonableness of the otherwise
successful offeror’s price. When contracting on a cost-
reimbursement basis, evaluations shall include a cost
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realism analysis to determine what the Government should
redistically expect to pay for the proposed effort, the
offeror’s understanding of the work, and the offeror’s abil -
ity to perform the contract. (See 37.115 for uncompensated
overtime evaluation.) The contracting officer shall docu-
ment the cost or price evaluation.

(2) Past performance evaluation. (i) Past perfor-
mance information is one indicator of an offeror's ahility to
perform the contract successfully. The currency and rele-
vance of the information, source of the information, context
of the data, and general trends in contractor’s performance
shall be considered. This comparative assessment of past
performance information is separate from the responsibility
determination required under Subpart 9.1.

(ii) The solicitation shall describe the approach for
evaluating past performance, including evaluating offerors
with no relevant performance history, and shall provide
offerors an opportunity to identify past or current contracts
(including Federal, State, and local government and private)
for efforts similar to the Government requirement. The
solicitation shall also authorize offerorsto provide informa-
tion on problems encountered on the identified contracts
and the offeror’s corrective actions. The Government shall
consider this information, as well as information obtained
from any other sources, when evaluating the offeror’s past
performance. The source selection authority shall deter-
mine the relevance of similar past performance information.

(iii) The evaluation should take into account past
performance information regarding predecessor companies,
key personnel who have relevant experience, or subcontrac-
tors that will perform major or critical aspects of the
requirement when such information is relevant to the instant
acquisition.

(iv) In the case of an offeror without a record of
relevant past performance or for whom information on past
performance is not available, the offeror may not be evalu-
ated favorably or unfavorably on past performance.

(v) The evaluation should include the past perfor-
mance of offerors in complying with subcontracting plan
goalsfor small disadvantaged business (SDB) concerns (see
Subpart 19.7), monetary targets for SDB participation (see
19.1202), and notifications submitted under 19.1202-4(b).

(3) Technical evaluation. When tradeoffs are per-
formed (see 15.101-1), the source selection records shall
include—

(i) An assessment of each offeror's ability to
accomplish the technical requirements; and

(if) A summary, matrix, or quantitative ranking,
along with appropriate supporting narrative, of each techni-
cal proposal using the evaluation factors.

(4) Costinformation Cost information may be pro-
vided to members of the technica evaluation team in
accordance with agency procedures.
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(5) Small business subcontracting evaluation.
Structure solicitations to give offers from small business
concerns the highest rating for the evaluation factors in
15.304(c)(3)(iii) and (c)(5).

(b) The source selection authority may reject all propos-
alsreceived in response to asolicitation, if doing soisinthe
best interest of the Government.

(c) For restrictions on the use of support contractor per-
sonnel in proposal evaluation, see 37.203(d).

@5.306 Exchangeswith offerorsafter receipt of
proposals.

(@) Clarifications and award without discussions. (1)
Clarifications are limited exchanges, between the
Government and offerors, that may occur when award with-
out discussionsis contemplated.

(2) If award will be made without conducting discus-
sions, offerors may be given the opportunity to clarify certain
aspects of proposals (e.g., the relevance of an offeror’s past
performance information and adverse past performance

[The next pageis 15-11.]
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information to which the offeror has not previously had an
opportunity to respond) or to resolve minor or clerical errors.

(3) Award may be made without discussions if the
solicitation states that the Government intends to evaluate
proposals and make award without discussions. |If the solic-
itation contains such a notice and the Government
determines it is necessary to conduct discussions, the ratio-
nale for doing so shall be documented in the contract file
(seethe provision at 52.215-1) (10 U.S.C. 2305(b)(4)(A)(ii)
and 41 U.S.C. 253b(d)(1)(B)).

(b) Communications with offerors before establishment
of the competitive range. Communications are exchanges,
between the Government and offerors, after receipt of pro-
posals, leading to establishment of the competitiverange. If
a competitive range is to be established, these communica
tions—

(1) shal belimited to the offerors described in para-
graphs (b)(2)(i) and (b)(2)(ii) of this section and—

(i) Shall be held with offerors whose past perfor-
mance information is the determining factor preventing
them from being placed within the competitive range. Such
communications shall address adverse past performance
information to which an offeror has not had a prior oppor-
tunity to respond; and

(i) May only be held with those offerors (other
than offerors under paragraph (b)(1)(i) of this section)
whose exclusion from, or inclusion in, the competitive
rangeisuncertain;

(2) May be conducted to enhance Government under-
standing of proposals; allow reasonabl e interpretation of the
proposal; or facilitate the Government’s eval uation process.
Such communications shall not be used to cure proposal
deficiencies or material omissions, materially alter the tech-
nical or cost elements of the proposal, and/or otherwise
revise the proposal. Such communications may be consid-
ered in rating proposals for the purpose of establishing the
competitive range;

(3) Arefor the purpose of addressing issues that must
be explored to determine whether a proposal should be
placed in the competitive range. Such communications
shall not provide an opportunity for the offeror to revise its
proposal, but may address—

(i) Ambiguities in the proposal or other concerns
(e.g., perceived deficiencies, weaknesses, errors, omissions,
or mistakes (see 14.407)); and

(ii) Information relating to relevant past perfor-
mance; and

(4) Shall address adverse past performance informa-
tion to which the offeror has not previously had an
opportunity to comment.

(c) Competitiverange. (1) Agencies shall evaluate all
proposals in accordance with 15.305(a), and, if discussions
are to be conducted, establish the competitive range. Based

on the ratings of each proposal against all evaluation crite-
ria, the contracting officer shall establish a competitive
range comprised of al of the most highly rated proposals,
unless the range is further reduced for purposes of effi-
ciency pursuant to paragraph (c)(2) of this section.

(2) After evaluating al proposals in accordance with
15.305(a) and paragraph (c)(1) of this section, the contract-
ing officer may determine that the number of most highly
rated proposals that might otherwise be included in the
competitive range exceeds the number at which an efficient
competition can be conducted. Provided the solicitation
notifies offerors that the competitive range can be limited
for purposes of efficiency (see 52.215-1(f)(4)), the contract-
ing officer may limit the number of proposals in the
competitive range to the greatest number that will permit an
efficient competition among the most highly rated proposals
(10 U.S.C. 2305(b)(4) and 41 U.S.C. 253b(d)).

(3) If the contracting officer, after complying with
paragraph (d)(3) of this section, decides that an offeror’s
proposal should no longer be included in the competitive
range, the proposa shall be eliminated from consideration
for award. Written notice of this decision shall be provided
to unsuccessful offerors in accordance with 15.503.

(4) Offerors excluded or otherwise eliminated from
the competitive range may request a debriefing (see 15.505
and 15.506).

(d) Exchanges with offerors after establishment of the
competitive range. Negotiations are exchanges, in either a
competitive or sole source environment, between the
Government and offerors, that are undertaken with the
intent of allowing the offeror to revise its proposal. These
negotiations may include bargaining. Bargaining includes
persuasion, alteration of assumptions and positions, give-
and-take, and may apply to price, schedule, technical
requirements, type of contract, or other terms of a proposed
contract. When negotiations are conducted in a competitive
acquisition, they take place after establishment of the com-
petitive range and are called discussions.

(1) Discussions are tailored to each offeror’s pro-
posal, and shall be conducted by the contracting officer with
each offeror within the competitive range.

(2) The primary objective of discussions isto maxi-
mize the Government’ s ability to obtain best value, based on
the requirement and the evaluation factors set forth in the
solicitation.

(3) The contracting officer shall, subject to para-
graphs (d)(4) and (e) of this section and 15.307(a), indicate
to, or discuss with, each offeror still being considered for
award, significant weaknesses, deficiencies, and other
aspects of its proposal (such as cost, price, technica
approach, past performance, and terms and conditions) that
could, in the opinion of the contracting officer, be altered or
explained to enhance materially the proposal’ s potential for
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award. The scope and extent of discussions are a matter of
contracting officer judgment. In discussing other aspects of
the proposal, the Government may, in situations where the
solicitation stated that evaluation credit would be given for
technical solutions exceeding any mandatory minimums,
negotiate with offerors for increased performance beyond
any mandatory minimums, and the Government may sug-
gest to offerors that have exceeded any mandatory
minimums (in ways that are not integral to the design), that
their proposals would be more competitive if the excesses
were removed and the offered price decreased.

(4) If, after discussions have begun, an offeror origi-
nally in the competitive range is no longer considered to be
among the most highly rated offerors being considered for
award, that offeror may be eliminated from the competitive
range whether or not al material aspects of the proposal
have been discussed, or whether or not the offeror has been
afforded an opportunity to submit a proposal revision (see
15.307(a) and 15.503(a)(1)).

(e) Limitson exchanges. Government personnd involved
in the acquisition shall not engage in conduct that—

(1) Favorsone offeror over another;

(2) Revealsan offeror’stechnical solution, including
unique technology, innovative and unique uses of commer-
cia items, or any information that would compromise an
offeror’s intellectual property to another offeror;

(3) Revedls an offeror’s price without that offeror’s
permission. However, the contracting officer may inform
an offeror that its price is considered by the Government to
be too high, or too low, and reveal the results of the analy-
sis supporting that conclusion. It is also permissible, at the
Government’ s discretion, to indicate to al offerors the cost
or price that the Government’s price analysis, market
research, and other reviews have identified as reasonable
(41 U.S.C. 423(h)(2)(2));

(4) Revealsthe names of individuals providing refer-
ence information about an offeror’s past performance; or

(5) Knowingly furnishes source selection information
inviolation of 3.104 and 41 U.S.C. 423(h)(1)(2).

@5.307 Proposal revisions.

(@) If an offeror’'s proposal is eliminated or otherwise
removed from the competitive range, no further revisionsto
that offeror’s proposal shall be accepted or considered.

(b) The contracting officer may request or alow proposa
revisions to clarify and document understandings reached
during negotiations. At the conclusion of discussions, each
offeror gtill in the competitive range shall be given an oppor-
tunity to submit a final proposal revision. The contracting
officer isrequired to establish a common cut-off date only
for receipt of final proposal revisions. Requests for final
proposal revisions shall advise offerors that the final pro-
posal revisions shall be in writing and that the Government
intends to make award without obtaining further revisions.
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@5.308 Sour ce selection decision.

The source selection authority’s (SSA) decision shall be
based on a comparative assessment of proposals against all
source selection criteriain the solicitation. While the SSA
may use reports and analyses prepared by others, the source
selection decision shall represent the SSA’s independent
judgment. The source selection decision shall be docu-
mented, and the documentation shall include the rationale
for any business judgments and tradeoffs made or relied on
by the SSA, including benefits associated with additional
costs. Although therational e for the selection decision must
be documented, that documentation need not quantify the
tradeoffs that led to the decision.

Subpart 15.4—Contract Pricing

@5.400 Scope of subpart.

This subpart prescribes the cost and price negotiation poli-
cies and procedures for pricing negotiated prime contracts
(including subcontracts) and contract modifications, includ-
ing modifications to contracts awarded by sealed bidding.

@5.401 Definitions.

“Cost or pricing data’ (10 U.S.C. 2306a(h)(1) and 41
U.S.C. 254b) means all facts that, as of the date of price
agreement or, if applicable, an earlier date agreed upon
between the parties that is as close as practicable to the date
of agreement on price, prudent buyers and sellers would
reasonably expect to affect price negotiations significantly.
Cost or pricing data are data requiring certification in accor-
dance with 15.406-2. Cost or pricing data are factual, not
judgmental; and are verifiable. While they do not indicate
the accuracy of the prospective contractor's judgment about
estimated future costs or projections, they do include the
data forming the basis for that judgment. Cost or pricing
data are more than historical accounting data; they are all
the facts that can be reasonably expected to contribute to the
soundness of estimates of future costs and to the validity of
determinations of costs already incurred. They also include
such factors as. vendor quotations, nonrecurring costs;
information on changes in production methods and in pro-
duction or purchasing volume; data supporting projections
of business prospects and objectives and related operations
costs; unit-cost trends such as those associated with labor
efficiency; make-or-buy decisions; estimated resources to
attain business goals; and information on management deci-
sions that could have a significant bearing on costs.

“Cost realism” means that the costs in an offeror's pro-
posal are redlistic for the work to be performed; reflect a
clear understanding of the requirements; and are consistent
with the various elements of the offeror's technical proposal.
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“Forward pricing rate agreement” means awritten agree-
ment negotiated between a contractor and the Government
to make certain rates available during a specified period for
use in pricing contracts or modifications. Such rates repre-
sent reasonable projections of specific costs that are not
easily estimated for, identified with, or generated by a spe-
cific contract, contract end item, or task. These projections
may include rates for such things as labor, indirect costs,
material obsolescence and usage, spare parts provisioning,
and materia handling.

“Forward pricing rate recommendation” means a rate set
unilaterally by the administrative contracting officer for use
by the Government in negotiations or other contract actions
when forward pricing rate agreement negotiations have not
been completed or when the contractor will not agree to a
forward pricing rate agreement.

“Information other than cost or pricing data’ means any
type of information that is not required to be certified in
accordance with 15.406-2 and is necessary to determine
price reasonableness or cost realism. For example, such
information may include pricing, sales, or cost information,
and includes cost or pricing data for which certification is
determined inapplicable after submission.

“Price,” as used in this subpart, means cost plus any fee
or profit applicable to the contract type.

“Subcontract,” as used in this subpart, aso includes a
transfer of commercia items between divisions, sub-
sidiaries, or affiliates of a contractor or a subcontractor (10
U.S.C. 2306a(h)(2) and 41 U.S.C. 254b(h)(2)).

@5.402 Pricing policy.

Contracting officers shall—

(8 Purchase supplies and services from responsible
sources at fair and reasonable prices. In establishing the
reasonableness of the offered prices, the contracting officer
shall not obtain more information than is necessary. To the
extent that cost or pricing data are not required by 15.403-
4, the contracting officer shall generally use the following
order of preference in determining the type of information
required:

(1) No additional information from the offeror, if the
priceis based on adequate price competition, except as pro-
vided by 15.403-3(b).

(2) Information other than cost or pricing data:

(i) Information related to prices (e.g., established
catalog or market prices or previous contract prices), rely-
ing first on information available within the Government;
second, on information obtained from sources other than the
offeror; and, if necessary, on information obtained from the
offeror. When obtaining information from the offeror is
necessary, unless an exception under 15.403-1(b)(1) or (2)
applies, such information submitted by the offeror shall
include, a a minimum, appropriate information on the

prices at which the same or similar items have been sold
previously, adequate for evaluating the reasonableness of
the price.

(ii) Cost information, that does not meet the defi-
nition of cost or pricing data at 15.401.

(3) Cost or pricing data. The contracting officer
should use every means available to ascertain whether afair
and reasonable price can be determined before requesting
cost or pricing data. Contracting officers shall not require
unnecessarily the submission of cost or pricing data,
because it leads to increased proposal preparation costs,
generally extends acquisition lead time, and consumes addi-
tional contractor and Government resources.

(b) Price each contract separately and independently and
not—

(1) Use proposed price reductions under other con-
tracts as an evaluation factor; or

(2) Consider losses or profits realized or anticipated
under other contracts.

() Not include in a contract price any amount for a
specified contingency to the extent that the contract pro-
vides for a price adjustment based upon the occurrence of
that contingency.

d5.403 Obtaining cost or pricing data.

@5.403-1 Prohibition on obtaining cost or pricing data

(10 U.S.C. 2306a and 41 U.S.C. 254b).

(@) Cost or pricing data shall not be obtained for acqui-
sitions at or below the simplified acquisition threshold.

(b) Exceptionsto cost or pricing data requirements. The
contracting officer shall not require submission of cost or
pricing data to support any action (contracts, subcontracts,
or modifications) (but may require information other than
cost or pricing data to support a determination of price rea-
sonableness or cost realism)—

(1) When the contracting officer determines that
prices agreed upon are based on adequate price competition
(see standards in paragraph (c)(1) of this subsection);

(2) When the contracting officer determines that
prices agreed upon are based on prices set by law or regula-
tion (see standards in paragraph (c)(2) of this subsection);

(3 When a commercial item is being acquired (see
standards in paragraph (c)(3) of this subsection);

(4) When awaiver has been granted (see standardsin
paragraph (c)(4) of this subsection); or

(5) When modifying a contract or subcontract for
commercial items (see standards in paragraph (c)(3) of this
subsection).

(c) Sandards for exceptions from cost or pricing data
requirements—(1) Adequate price competition. A priceis
based on adequate price competition if—
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(i) Two or more responsible offerors, competing
independently, submit priced offers that satisfy the
Government's expressed requirement and if—

(A) Award will be made to the offeror whose
proposal represents the best value (see 2.101) where priceis
a substantial factor in source selection; and

(B) Thereisno finding that the price of the oth-
erwise successful offeror is unreasonable. Any finding that
the price is unreasonable must be supported by a statement of
the facts and approved at alevel above the contracting officer;

(if) There was a reasonable expectation, based on
market research or other assessment, that two or more
responsible offerors, competing independently, would sub-
mit priced offers in response to the solicitation's expressed
requirement, even though only one offer is received from a
responsible offeror and if—

(A) Based on the offer received, the contracting
officer can reasonably conclude that the offer was submitted
with the expectation of competition, e.g., circumstances
indicate that—

(1) The offeror believed that at least one other
offeror was capable of submitting a meaningful offer; and

(2) The offeror had no reason to believe that
other potential offerors did not intend to submit an offer; and

(B) The determination that the proposed price
is based on adequate price competition, isreasonable, and is
approved at alevel above the contracting officer; or

(iii) Price analysis clearly demonstrates that the
proposed price is reasonable in comparison with current or
recent prices for the same or similar items, adjusted to
reflect changes in market conditions, economic conditions,
quantities, or terms and conditions under contracts that
resulted from adequate price competition.

(2) Pricesset by law or regulation. Pronouncements
intheform of periodic rulings, reviews, or similar actions of
agovernmental body, or embodied in thelaws, are sufficient
to set aprice.

(3) Commercial items. Any acquisition for an item
that meets the commercia item definition in 2.101, or any
modification, as defined in paragraph (c)(1) or (2) of that
definition, that does not change the item from a commercial
item to a noncommercia item, is exempt from the require-
ment for cost or pricing data. If the contracting officer
determines that an item claimed to be commercia is, in fact,
not commercia and that no other exception or waiver
applies, the contracting officer must require submission of
cost or pricing data.

(4) Waivers. The head of the contracting activity
(HCA) may, without power of delegation, waive the
requirement for submission of cost or pricing datain excep-
tional cases. The authorization for the waiver and the
supporting rationale shall bein writing. The HCAmay con-
sider waiving the requirement if the price can be determined
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to be fair and reasonable without submission of cost or pric-
ing data. For example, if cost or pricing datawere furnished
on previous production buys and the contracting officer
determines such data are sufficient, when combined with
updated information, a waiver may be granted. If the HCA
has waived the reguirement for submi