FEDERAL ACQUISITION CIRCULAR

December 10, 2009 Number 2005-38

Federal Acquisition Circular (FAC) 2005-38 1is issued under
the authority of the Secretary of Defense, the Administrator of
General Services, and the Administrator for the National
Aeronautics and Space Administration.

Unless otherwise specified, all Federal Acquisition
Regulation (FAR) and other directive material contained iIn
FAC 2005-38 is effective December 10, 2009, except for Items V
and VI which are effective January 11, 2010, and Item Il which 1is
effective February 1, 2010.
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FAC 2005-38 SUMMARY OF ITEMS

Federal Acquisition Circular (FAC) 2005-38 amends the Federal
Acquisition Regulation (FAR) as specified below:

Item 1-Revocation of Executive Order 13201, Notification of
Employee Rights Concerning Payment of Union Dues or Fees
(FAR Case 2009-017)

This final rule amends the FAR to delete FAR subpart 22.16
and the corresponding FAR clause at 52.222-39, Notification of
Employee Rights Concerning Payment of Union Dues or Fees, which
implemented Executive Order 13201, of February 17, 2001, of the
same title. Executive Order 13201 required contractors to post a
notice informing employees of their rights concerning payment of
union dues or fees and detailed that employees could not be
required to join unions or maintain membership iIn unions to retain
their jobs. Executive Order 13496, of January 30, 2009,
Notification of Employee Rights under Federal Labor Laws, revoked
Executive Order 13201.

Replacement pages: General Structure pp. 11l and iv; 2.1-15 and
2.1-16; Part 22 TOC pp. 22-3 and 22-4; 22.16-1 and 22.16-2; Part
52 TOC pp. 52-3 and 52-4; 52.2-39 thru 52.2-42.4; 52.2-123 thru
52.2-126; 52.2-263 thru 52.2-266; and Matrix pp. 52.3-15 and
52.3-16.

Item 11-Governmentwide Commercial Purchase Card Restrictions for
Treasury Offset Program Debts (FAR Case 2006-026)

This final rule amends the FAR at parts 4, 8, 13, 16, 32, and
52 by restricting the use of the Governmentwide commercial
purchase card as a method of payment for offerors with debt
subject to the Treasury Offset Program (TOP). This final rule
facilitates the collection of delinquent debts owed to the
Government by requiring contracting officers to determine whether
the Central Contractor Registration (CCR) database indicates that
the contractor has delinquent debt that is subject to collection
under the TOP. If a debt flag indicator is found in the CCR
database, then the Governmentwide commercial purchase card shall
not be authorized as a method of payment. The contracting officer
iIs required to check for the debt flag indicator at the time of
contract award or order issuance or placement. The Civilian
Agency Acquisition Council and the Defense Acquisition Regulations
Council (Councils) deleted the requirement to check CCR for the
indicator before exercising an option. Purchases and orders at or
below the micro-purchase threshold are exempt from verification iIn



the CCR database as to whether the contractor has a debt flag
indicator subject to collection under the TOP.

Replacement pages: 4.11-1 and 4.11-2; 8.4-1 and 8.4-2; 8.4-5 and
8.4-6; 13.1-1 and 13.1-2; 13.2-1 and 13.2-2; 13.3-1 and 13.3-2;
16.5-3 and 16.5-4; 32.11-1 thru 32.11-4; 52.2-39 and 52.2-40; and
52.2-233 and 52.2-236.

Item 11l-Internet Protocol Version 6 (IPv6) (FAR Case 2005-041)

This final rule adopts the proposed rule published iIn the
Federal Register at 71 FR 50011, August 24, 2006, as a final rule
with minor changes. This final rule amends FAR parts 7, 11, 12,
and 39 to require Internet Protocol Version 6 (IPv6) compliant
products be included in all new information technology (IT)
procurements requiring Internet Protocol (IP).

IP 1s one of the primary mechanisms that define how and where
information moves across networks. The widely-used IP industry
standard is IP Version 4 (IPv4). The Office of Management and
Budget (OMB) Memorandum M-05-22, dated August 2, 2005, requires
all new IT procurements, to the maximum extent practicable, to
include I1Pv6 compliant products and standards. 1In addition, OMB
Memorandum M-05-22 provides guidance to agencies for transitioning
to IPV6.

Replacement pages: 7.1-3 and 7.1-4; 11.1-1 thru 11.1-4; 12.2-1 and
12.2-2; and 39.1-1 and 39.1-2.

Item 1IV-Federal Food Donation Act of 2008 (Pub. L. 110-247)
(FAR Case 2008-017)

This rule adopts as final, with no changes, the interim rule
published in the Federal Register at 74 FR 11829 on March 19,
2009. This rule implements the Federal Food Donation Act of 2008
(Pub. L. 110-247), which encourages executive agencies and their
contractors, in contracts for the provision, service, or sale of
food, to the maximum extent practicable and safe, to donate
apparently wholesome excess food to nonprofit organizations that
provide assistance to food-insecure people in the United States.

The contracting officer is required to insert the clause at
FAR 52.226-6, Promoting Excess Food Donation to Nonprofit
Organizations, in solicitations and contracts greater than $25,000
for the provision, service, or sale of food in the United States.
Contractors would only be impacted i1if they decided to donate the



excess food; they would bear all the costs of donating the excess
food. The Act would extend to the Government and the contractor,
when donating food, the same civil or criminal liability
protection provided to donors of food under the Bill Emerson Good
Samaritan Food Donation Act of 1996.

Replacement pages: Matrix pp. 52.3-17 and 52.3-18.

Item V-Postretirement Benefits (PRB), FAS 106 (FAR Case 2006-021)

Currently FAR 31.205-6(0) allows contractors to choose among
three different accounting methods for PRB costs; pay-as-you-go
(cash basis), terminal funding, and accrual basis using generally
accepted accounting principles by applying Statement 106 of
Financial Accounting Standards (FAS 106). The FAR also requires
that any accrued PRB costs be paid to an iInsurer or trustee. This
final rule amends the FAR to permit the use of Internal Revenue
Code sections 419 and 419A contribution rules as an alternative
method of determining the amount of accrued PRB costs on
Government cost-based contracts.

Replacement pages: 31.1-3 and 31.1-4; and 31.2-9 and 31.2-10.

Item VI-Travel Costs (FAR Case 2006-024)

This final rule amends the FAR to change the travel cost
principle (FAR 31.205-46) to ensure a consistent application of
the limitation on allowable contractor airfare costs. This rule
applies the standard of the lowest fare available to the
contractor. This rule takes notice that contractors frequently
obtain fares that are lower than those available to the general
public as a result of direct negotiation. The cost principle is
clarified by removing the terms “coach or equivalent” and
“standard” from the description of the classes of allowable
airfares, since these terms increasingly do not describe actual
classes of airline service. Thus, even when a “coach” fare may be
available, given the great variety of fares often available, the
“coach” fare may not be the lowest fare available, iIn particular
when a contractor has a negotiated agreement with a carrier.

Replacement pages: 31.2-25 and 31.2-26.



Item VII1-Technical Amendments

This document makes amendments to the Federal Acquisition
Regulation in order to make editorial changes at FAR 6.302-2,
8.703, 15.305, 52.209-6, and 52.212-5.

Replacement pages: 6.3-1 and 6.3-2; 8.7-1 and 8.7-2; 15.3-1 and
15.3-2; 52.2-19 and 52.2-20; 52.2-41 and 52.2-42, and Matrix pp.-
52.3-5 and 52.3-6.

Looseleaf Only Corrections

Section 52.232-16 is amended by adding paragraph (§J)(5).

Replacement pages: 52.2-213 thru 52.2-236.
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SUBPART 2.1—DEFINITIONS

2.101

(2) In this context, the term does not mean that the
source has the sole capability of performing the research.

“United States,” when used in a geographic sense, means
the 50 States and the District of Columbia, except as follows:

(1) Foruse in Subpart 3.10, see the definition at 3.1001.

(2) For use in Subpart 22.8, see the definition at 22.801.

(3) For use in Subpart 22.10, see the definition at
22.1001.

(4) For use in Subpart 22.13, see the definition at
22.1301.

(5) For use in Subpart 22.18, see the definition at
22.1801.

(6) For use in Part 25, see the definition at 25.003.

(7) For use in Part 27, see the definition at 27.001.

(8) For use in Subpart 47.4, see the definition at 47.401.

“Unsolicited proposal” means a written proposal for a new
or innovative idea that is submitted to an agency on the initia-
tive of the offeror for the purpose of obtaining a contract with
the Government, and that is not in response to a request for
proposals, Broad Agency Announcement, Small Business
Innovation Research topic, Small Business Technology
Transfer Research topic, Program Research and Development
Announcement, or any other Government-initiated solicita-
tion or program.

“Value engineering” means an analysis of the functions of
aprogram, project, system, product, item of equipment, build-
ing, facility, service, or supply of an executive agency, per-
formed by qualified agency or contractor personnel, directed
at improving performance, reliability, quality, safety, and life-
cycle costs (Section 36 of the Office of Federal Procurement
Policy Act, 41 U.S.C. 401, et seq.). For use in the clause at
52.248-2, see the definition at 52.248-2(b).

“Value engineering change proposal (VECP)”—

(1) Means a proposal that—
(1) Requires a change to the instant contract to imple-
ment; and
(1) Results in reducing the overall projected cost to
the agency without impairing essential functions or character-
istics, provided, that it does not involve a change—
(A) In deliverable end item quantities only;
(B) In research and development (R&D) items or
R&D test quantities that are due solely to results of previous
testing under the instant contract; or

(C) To the contract type only.

(2) For use in the clauses at—

(1) 52.248-2, see the definition at 52.248-2(b); and
(i1) 52.248-3, see the definition at 52.248-3(b).

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Virgin material” means—

(1) Previously unused raw material, including previ-
ously unused copper, aluminum, lead, zinc, iron, other metal
or metal ore; or

(2) Any undeveloped resource that is, or with new tech-
nology will become, a source of raw materials.

“Voluntary consensus standards” means common and
repeated use of rules, conditions, guidelines or characteristics
for products, or related processes and production methods and
related management systems. Voluntary Consensus Standards
are developed or adopted by domestic and international vol-
untary consensus standard making bodies (e.g., International
Organization for Standardization (ISO) and ASTM-Interna-
tional). See OMB Circular A-119.

“Warranty” means a promise or affirmation given by a con-
tractor to the Government regarding the nature, usefulness, or
condition of the supplies or performance of services furnished
under the contract.

“Waste reduction” means preventing or decreasing the
amount of waste being generated through waste prevention,
recycling, or purchasing recycled and environmentally pref-
erable products.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at least
51 percent of the stock of which is owned by one or more
women; and

(2) Whose management and daily business operations
are controlled by one or more women.

“Writing” or “written” (see “in writing”).
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SUBPART 6.3—OTHER THAN FULL AND OPEN COMPETITION

6.302-1

Subpart 6.3—Other Than Full and Open
Competition

6.300 Scope of subpart.

This subpart prescribes policies and procedures, and iden-
tifies the statutory authorities, for contracting without provid-
ing for full and open competition.

6.301 Policy.

(a) 41 U.S.C. 253(c) and 10 U.S.C. 2304(c) each autho-
rize, under certain conditions, contracting without providing
for full and open competition. The Department of Defense,
Coast Guard, and National Aeronautics and Space Adminis-
tration are subject to 10 U.S.C. 2304(c). Other executive
agencies are subject to 41 U.S.C. 253(c). Contracting without
providing for full and open competition or full and open com-
petition after exclusion of sources is a violation of statute,
unless permitted by one of the exceptions in 6.302.

(b) Each contract awarded without providing for full and
open competition shall contain a reference to the specific
authority under which it was so awarded. Contracting officers
shall use the U.S. Code citation applicable to their agency (see
6.302).

(c) Contracting without providing for full and open com-
petition shall not be justified on the basis of—

(1) A lack of advance planning by the requiring activity;

or

(2) Concerns related to the amount of funds available
(e.g., funds will expire) to the agency or activity for the acqui-
sition of supplies or services.

(d) When not providing for full and open competition, the
contracting officer shall solicit offers from as many potential
sources as is practicable under the circumstances.

(e) For contracts under this subpart, the contracting officer
shall use the contracting procedures prescribed in 6.102(a) or
(b), if appropriate, or any other procedures authorized by this
regulation.

6.302 Circumstances permitting other than full and open
competition.

The following statutory authorities (including applications
and limitations) permit contracting without providing for full
and open competition. Requirements for justifications to sup-
port the use of these authorities are in 6.303.

6.302-1 Only one responsible source and no other supplies
or services will satisfy agency requirements.
(a) Authority.(1) Citations: 10 U.S.C. 2304(c)(1) or
41 U.S.C. 253(c)(1).

(2) When the supplies or services required by the
agency are available from only one responsible source, or, for
DoD, NASA, and the Coast Guard, from only one or a limited
number of responsible sources, and no other type of supplies
or services will satisfy agency requirements, full and open
competition need not be provided for.

(1) Supplies or services may be considered to be
available from only one source if the source has submitted an
unsolicited research proposal that—

(A) Demonstrates a unique and innovative con-
cept (see definition at 2.101), or, demonstrates a unique capa-
bility of the source to provide the particular research services
proposed;

(B) Offers a concept or services not otherwise
available to the Government; and

(C) Does not resemble the substance of a pending
competitive acquisition. (See 10 U.S.C. 2304(d)(1)(A) and
41 U.S.C. 253(d)(1)(A).)

(i) Supplies may be deemed to be available only
from the original source in the case of a follow-on contract for
the continued development or production of a major system or
highly specialized equipment, including major components
thereof, when it is likely that award to any other source would
result in—

(A) Substantial duplication of cost to the Govern-
ment that is not expected to be recovered through competition;
or

(B) Unacceptable delays in fulfilling the agency’s
requirements. (See 10 U.S.C. 2304(d)(1)(B)or41 U.S.C. 253
(d)(1)B).)

(iii) For DoD, NASA, and the Coast Guard, services
may be deemed to be available only from the original source
in the case of follow-on contracts for the continued provision
of highly specialized services when it is likely that award to
any other source would result in—

(A) Substantial duplication of cost to the Govern-
ment that is not expected to be recovered through competition;
or

(B) Unacceptable delays in fulfilling the agency’s
requirements. (See 10 U.S.C. 2304(d)(1)(B).)

(b) Application. This authority shall be used, if appropriate,
in preference to the authority in 6.302-7; it shall not be used
when any of the other circumstances is applicable. Use of this
authority may be appropriate in situations such as the follow-
ing (these examples are not intended to be all inclusive and do
not constitute authority in and of themselves):

(1) When there is a reasonable basis to conclude that the
agency’s minimum needs can only be satisfied by—

(i) Unique supplies or services available from only
one source or only one supplier with unique capabilities; or

(i) For DoD, NASA, and the Coast Guard, unique
supplies or services available from only one or a limited num-
ber of sources or from only one or a limited number of sup-
pliers with unique capabilities.

(2) The existence of limited rights in data, patent rights,
copyrights, or secret processes; the control of basic raw mate-
rial; or similar circumstances, make the supplies and services
available from only one source (however, the mere existence
of such rights or circumstances does not in and of itself justify
the use of these authorities) (see Part 27).
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6.302-2

FEDERAL ACQUISITION REGULATION

(3) When acquiring utility services (see 41.101), cir-
cumstances may dictate that only one supplier can furnish the
service (see 41.202); or when the contemplated contract is for
construction of a part of a utility system and the utility com-
pany itself is the only source available to work on the system.

(4) When the agency head has determined in accordance
with the agency’s standardization program that only specified
makes and models of technical equipment and parts will sat-
isfy the agency’s needs for additional units or replacement
items, and only one source is available.

(c) Application for brand name descriptions. An acquisi-
tion that uses a brand name description or other purchase
description to specify a particular brand name, product, or fea-
ture of a product, peculiar to one manufacturer does not pro-
vide for full and open competition regardless of the number of
sources solicited. It shall be justified and approved in accor-
dance with FAR 6.303 and 6.304. The justification should
indicate that the use of such descriptions in the acquisition is
essential to the Government’s requirements, thereby preclud-
ing consideration of a product manufactured by another com-
pany. See 5.102(a)(6) for the requirement to post the brand
name justification. (Brand-name or equal descriptions, and
other purchase descriptions that permit prospective contrac-
tors to offer products other than those specifically referenced
by brand name, provide for full and open competition and do
not require justifications and approvals to support their use.)

(d) Limitations.(1) Contracts awarded using this authority
shall be supported by the written justifications and approvals
described in 6.303 and 6.304.

(2) For contracts awarded using this authority, the
notices required by 5.201 shall have been published and any
bids, proposals, quotations, or capability statements must
have been considered.

6.302-2 Unusual and compelling urgency.

(a) Authority.(1) Citations: 10 U.S.C. 2304(c)(2) or
41 U.S.C. 253(c)(2).

(2) When the agency’s need for the supplies or services
is of such an unusual and compelling urgency that the Gov-
ernment would be seriously injured unless the agency is per-
mitted to limit the number of sources from which it solicits
bids or proposals, full and open competition need not be
provided for.

(b) Application. This authority applies in those situations
where—

(1) An unusual and compelling urgency precludes full
and open competition; and

(2) Delay in award of a contract would result in serious
injury, financial or other, to the Government.

(¢) Limitations.(1) Contracts awarded using this authority
shall be supported by the written justifications and approvals
described in 6.303 and 6.304. These justifications may be
made and approved after contract award when preparation and
approval prior to award would unreasonably delay the
acquisition.
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(2) This statutory authority requires that agencies shall
request offers from as many potential sources as is practicable
under the circumstances.

(d) Period of Performance. (1) The total period of perfor-
mance of a contract awarded using this authority—
(i) May not exceed the time necessary—
(A) To meet the unusual and compelling require-
ments of the work to be performed under the contract; and
(B) For the agency to enter into another contract
for the required goods and services through the use of com-
petitive procedures; and
(i1) May not exceed one year unless the head of the
agency entering into the contract determines that exceptional
circumstances apply.

(2) The requirements in paragraph (d)(1) of this section
shall apply to any contract in an amount greater than the sim-
plified acquisition threshold.

(3) The determination of exceptional circumstances is
in addition to the approval of the justification in 6.304.

(4) The determination may be made after contract award
when making the determination prior to award would unrea-
sonably delay the acquisition.

6.302-3 Industrial mobilization; engineering,
developmental, or research capability; or expert
services.

(a) Authority.(1) Citations:
41 U.S.C. 253(c)(3).

(2) Full and open competition need not be provided for
when it is necessary to award the contract to a particular
source or sources in order—

(i) To maintain a facility, producer, manufacturer, or
other supplier available for furnishing supplies or services in
case of a national emergency or to achieve industrial
mobilization;

(i1) To establish or maintain an essential engineering,
research, or development capability to be provided by an edu-
cational or other nonprofit institution or a federally funded
research and development center; or

(ii1) To acquire the services of an expert or neutral
person for any current or anticipated litigation or dispute.

(b) Application.(1) Use of the authority in
paragraph (a)(2)(i) of this subsection may be appropriate
when it is necessary to—

(1) Keep vital facilities or suppliers in business or
make them available in the event of a national emergency;

(i1) Train a selected supplier in the furnishing of crit-
ical supplies or services; prevent the loss of a supplier’s ability
and employees’ skills; or maintain active engineering,
research, or development work;

(iii) Maintain properly balanced sources of supply
for meeting the requirements of acquisition programs in the
interest of industrial mobilization (when the quantity required
is substantially larger than the quantity that must be awarded
in order to meet the objectives of this authority, that portion

10 U.S.C. 2304(c)(3) or



http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t09t12+37+408++%2810%29%20%2
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t09t12+37+408++%2810%29%20%2
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20

SUBPART 7.1—ACQUISITION PLANS

7.105

(A) $7.5 million or more for the Department of
Defense;

(B) $5.5 million or more for the National Aero-
nautics and Space Administration, the General Services
Administration, and the Department of Energy; and

(C) $2 million or more for all other agencies.

(i1) If the strategy contemplates the award of multiple
contracts or orders, the thresholds in paragraph (d)(2)(i) of
this section apply to the cumulative maximum potential value,
including options, of the contracts and orders.

7.105 Contents of written acquisition plans.

In order to facilitate attainment of the acquisition objec-
tives, the plan must identify those milestones at which deci-
sions should be made (see paragraph (b)(18) of this section).
The plan must address all the technical, business, manage-
ment, and other significant considerations that will control the
acquisition. The specific content of plans will vary, depending
on the nature, circumstances, and stage of the acquisition. In
preparing the plan, the planner must follow the applicable
instructions in paragraphs (a) and (b) of this section, together
with the agency’s implementing procedures. Acquisition
plans for service contracts or orders must describe the strate-
gies for implementing performance-based acquisition meth-
ods or must provide rationale for not using those methods (see
Subpart 37.6).

(a) Acquisition background and objectives— (1)  State-
ment of need. Introduce the plan by a brief statement of need.
Summarize the technical and contractual history of the acqui-
sition. Discuss feasible acquisition alternatives, the impact of
prior acquisitions on those alternatives, and any related in-
house effort.

(2) Applicable conditions. State all significant condi-
tions affecting the acquisition, such as—

(i) Requirements for compatibility with existing or
future systems or programs; and

(i) Any known cost, schedule, and capability or per-
formance constraints.

(3) Cost. Set forth the established cost goals for the
acquisition and the rationale supporting them, and discuss
related cost concepts to be employed, including, as appropri-
ate, the following items:

(1) Life-cycle cost. Discuss how life-cycle cost will
be considered. If it is not used, explain why. If appropriate,
discuss the cost model used to develop life-cycle-cost
estimates.

(i1) Design-to-cost. Describe the design-to-cost
objective(s) and underlying assumptions, including the ratio-
nale for quantity, learning-curve, and economic adjustment
factors. Describe how objectives are to be applied, tracked,
and enforced. Indicate specific related solicitation and con-
tractual requirements to be imposed.

(iii) Application of should-cost. Describe the appli-
cation of should-cost analysis to the acquisition (see
15.407-4).

(4) Capability or performance. Specify the required
capabilities or performance characteristics of the supplies or
the performance standards of the services being acquired and
state how they are related to the need.

(5) Delivery or performance-period requirements.
Describe the basis for establishing delivery or performance-
period requirements (see Subpart 11.4). Explain and provide
reasons for any urgency if it results in concurrency of devel-
opment and production or constitutes justification for not pro-
viding for full and open competition.

(6) Trade-offs. Discuss the expected consequences of
trade-offs among the various cost, capability or performance,
and schedule goals.

(7) Risks. Discuss technical, cost, and schedule risks
and describe what efforts are planned or underway to reduce
risk and the consequences of failure to achieve goals. If con-
currency of development and production is planned, discuss
its effects on cost and schedule risks.

(8) Acquisition streamlining. If specifically designated
by the requiring agency as a program subject to acquisition
streamlining, discuss plans and procedures to—

(i) Encourage industry participation by using draft
solicitations, presolicitation conferences, and other means of
stimulating industry involvement during design and develop-
ment in recommending the most appropriate application and
tailoring of contract requirements;

(i1) Select and tailor only the necessary and cost-
effective requirements; and

(ii1) State the timeframe for identifying which of
those specifications and standards, originally provided for
guidance only, shall become mandatory.

(b) Plan of action— (1) Sources. Indicate the prospective
sources of supplies or services that can meet the need. Con-
sider required sources of supplies or services (see Part 8) and
sources identifiable through databases including the Govern-
mentwide database of contracts and other procurement instru-
ments intended for use by multiple agencies available at
www.contractdirectory.gov. Include consideration of small
business, veteran-owned small business, service-disabled vet-
eran-owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business
concerns (see Part 19), and the impact of any bundling that
might affect their participation in the acquisition (see 7.107)
(15 U.S.C. 644(e)). When the proposed acquisition strategy
involves bundling, identify the incumbent contractors and
contracts affected by the bundling. Address the extent and
results of the market research and indicate their impact on the
various elements of the plan (see Part 10).

(2) Competition. (i) Describe how competition will be
sought, promoted, and sustained throughout the course of the
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acquisition. If full and open competition is not contemplated,
cite the authority in 6.302, discuss the basis for the application
of that authority, identify the source(s), and discuss why full
and open competition cannot be obtained.

(i1) Identify the major components or subsystems.
Discuss component breakout plans relative to these major
components or subsystems. Describe how competition will be
sought, promoted, and sustained for these components or
subsystems.

(iii) Describe how competition will be sought, pro-
moted, and sustained for spares and repair parts. Identify the
key logistic milestones, such as technical data delivery sched-
ules and acquisition method coding conferences, that affect
competition.

(iv) When effective subcontract competition is both
feasible and desirable, describe how such subcontract compe-
tition will be sought, promoted, and sustained throughout the
course of the acquisition. Identify any known barriers to
increasing subcontract competition and address how to over-
come them.

(3) Source-selection procedures. Discuss the source-
selection procedures for the acquisition, including the timing
for submission and evaluation of proposals, and the relation-
ship of evaluation factors to the attainment of the acquisition
objectives (see Subpart 15.3). When an EVMS is required
(see FAR 34.202(a)) and a pre-award IBR is contemplated, the
acquisition plan must discuss—

(1) How the pre-award IBR will be considered in the
source selection decision;

(i) How it will be conducted in the source selection
process (see FAR 15.306); and

(i) Whether offerors will be directly compensated
for the costs of participating in a pre-award IBR.

(4) Acquisition considerations.(i) For each contract
contemplated, discuss contract type selection (see Part 16);
use of multiyear contracting, options, or other special con-
tracting methods (see Part 17); any special clauses, special
solicitation provisions, or FAR deviations required (see
Subpart 1.4); whether sealed bidding or negotiation will be
used and why; whether equipment will be acquired by lease
or purchase (see Subpart 7.4) and why; and any other con-
tracting considerations. Provide rationale if a performance-
based acquisition will not be used or if a performance-based
acquisition for services is contemplated on other than a firm-
fixed-price basis (see 37.102(a), 16.103(d), and 16.505(a)(3)).

(i1) For each order contemplated, discuss—

(A) For information technology acquisitions, how
the capital planning and investment control requirements of
40 U.S.C. 11312 and OMB Circular A-130 will be met (see
7.103(t) and Part 39); and

(B) Why this action benefits the Government,
such as when—

(1) The agency can accomplish its mission
more efficiently and effectively (e.g., take advantage of the
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servicing agency’s specialized expertise; or gain access to
contractors with needed expertise); or
(2) Ordering through an indefinite delivery

contract facilitates access to small business concerns, includ-
ing small disadvantaged business concerns, 8(a) contractors,
women-owned small business concerns, HUBZone small
business concerns, veteran-owned small business concerns, or
service-disabled veteran-owned small business concerns.

(ii1) For information technology acquisitions using
Internet Protocol, discuss whether the requirements docu-
ments include the Internet Protocol compliance requirements
specified in 11.002(g) or a waiver of these requirements has
been granted by the agency’s Chief Information Officer.

(5) Budgeting and funding. Include budget estimates,
explain how they were derived, and discuss the schedule for
obtaining adequate funds at the time they are required (see
Subpart 32.7).

(6) Product or service descriptions. Explain the choice
of product or service description types (including perfor-
mance-based acquisition descriptions) to be used in the
acquisition.

(7) Priorities, allocations, and allotments. When
urgency of the requirement dictates a particularly short deliv-
ery or performance schedule, certain priorities may apply. If
so, specify the method for obtaining and using priorities, allo-
cations, and allotments, and the reasons for them (see
Subpart 11.6).

(8) Contractor versus Government performance.
Address the consideration given to OMB Circular No. A-76
(see Subpart 7.3).

(9) Inherently governmental functions. Address the con-
sideration given to Subpart 7.5.

(10) Management information requirements. Discuss,
as appropriate, what management system will be used by the
Government to monitor the contractor’s effort. If an Earned
Value Management System is to be used, discuss the method-
ology the Government will employ to analyze and use the
earned value data to assess and monitor contract performance.
In addition, discuss how the offeror’s/contractor’s EVMS will
be verified for compliance with the American National Stan-
dards Institute/Electronics Industries Alliance (ANSI/EIA)
Standard-748, Earned Value Management Systems, and the
timing and conduct of integrated baseline reviews (whether
prior to or post award). (See 34.202.)

(11) Make or buy. Discuss any consideration given to
make-or-buy programs (see 15.407-2).

(12) Test and evaluation. To the extent applicable,
describe the test program of the contractor and the Govern-
ment. Describe the test program for each major phase of a
major system acquisition. If concurrency is planned, discuss
the extent of testing to be accomplished before production
release.

(13) Logistics considerations. Describe—

(1) The assumptions determining contractor or
agency support, both initially and over the life of the acquisi-
tion, including consideration of contractor or agency mainte-
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8.704

Subpart 8.7—Acquisition from Nonprofit
Agencies Employing People Who Are Blind
or Severely Disabled

8.700 Scope of subpart.

This subpart prescribes the policies and procedures for
implementing the Javits-Wagner-O’Day Act (41 U.S.C.
46-48c) and the rules of the Committee for Purchase from
People Who Are Blind or Severely Disabled (41 CFR
Chapter 51) which implements the AbilityOne Program.

8.701 Definitions.

As used in this subpart—

“Allocation” means an action taken by a central nonprofit
agency to designate the AbilityOne participating nonprofit
agencies that will furnish definite quantities of supplies or per-
form specific services upon receipt of orders from ordering
offices.

“Central nonprofit agency” means National Industries for
the Blind (NIB), which has been designated to represent peo-
ple who are blind; or NISH, which has been designated to rep-
resent AbilityOne participating nonprofit agencies serving
people with severe disabilities other than blindness.

“Committee” means the Committee for Purchase from
People Who Are Blind or Severely Disabled.

“Government” or “entity of the Government” means any
entity of the legislative or judicial branch, any executive
agency, military department, Government corporation, or
independent establishment, the U.S. Postal Service, or any
nonappropriated-fund instrumentality of the Armed Forces.

“Ordering office” means any activity in an entity of the
Government that places orders for the purchase of supplies or
services under the AbilityOne Program.

“Procurement List” means a list of supplies (including mil-
itary resale commodities) and services that the Committee has
determined are suitable for purchase by the Government
under the Javits-Wagner-O’Day Act.

“Nonprofit agency serving people who are blind” or “non-
profit agency serving people with other severe disabilities”
(referred to jointly as AbilityOne participating nonprofit
agencies) means a qualified nonprofit agency employing peo-
ple who are blind or have other severe disabilities approved by
the Committee to furnish a commodity or a service to the Gov-
ernment under the Act.

8.702 General.

The Committee is an independent Government activity
with members appointed by the President of the United States.
It is responsible for—

(a) Determining those supplies and services to be pur-
chased by all entities of the Government from AbilityOne par-
ticipating nonprofit agencies;

(b) Establishing prices for the supplies and services; and

(c) Establishing rules and regulations to implement the
Javits-Wagner-O’Day Act.

8.703 Procurement List.

The Committee maintains a Procurement List of all sup-
plies and services required to be purchased from AbilityOne
participating nonprofit agencies. The Procurement List may
be accessed at: http://www.abilityone.gov/index.html. Ques-
tions concerning whether a supply item or service is on the
Procurement List may be submitted at Internet e-mail address
info@abilityone.gov or referred to the Committee offices at
the following address and telephone number:

Committee for Purchase From People
Who Are Blind or Severely Disabled,
Jefferson Plaza 2, Suite 10800,

1421 Jefterson Davis Highway,
Arlington, VA 22202-3259,

(703) 603-7740.

Many items on the Procurement List are identified in the
General Services Administration (GSA) Supply Catalog and
GSA’s Customer Service Center Catalogs with a black square
and the words “NIB/NISH Mandatory Source,” and in similar
catalogs issued by the Defense Logistics Agency (DLA) and
the Department of Veterans Affairs (VA). GSA, DLA, and VA
are central supply agencies from which other Federal agencies
are required to purchase certain supply items on the Procure-
ment List.

8.704 Purchase priorities.

(a) The Javits-Wagner-O’Day Act requires the Govern-
ment to purchase supplies or services on the Procurement List,
at prices established by the Committee, from AbilityOne par-
ticipating nonprofit agencies if they are available within the
period required. When identical supplies or services are on the
Procurement List and the Schedule of Products issued by Fed-
eral Prison Industries, Inc., ordering offices shall purchase
supplies and services in the following priorities:

(1) Supplies:
(i) Federal Prison Industries, Inc. (41 U.S.C. 48).
(i1) AbilityOne participating nonprofit agencies.
(ii1) Commercial sources.

(2) Services:
(1) AbilityOne participating nonprofit agencies.
(i) Federal Prison Industries, Inc., or commercial

sources.

(b) No other provision of the FAR shall be construed as per-
mitting an exception to the mandatory purchase of items on
the Procurement List.

(c) The Procurement List identifies those supplies for
which the ordering office must obtain a formal waiver (8.604)
from Federal Prison Industries, Inc., before making any pur-
chases from AbilityOne participating nonprofit agencies.
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8.705 Procedures.

8.705-1 General.

(a) Ordering offices shall obtain supplies and services on
the Procurement List from the central nonprofit agency or its
designated AbilityOne participating nonprofit agencies,
except that supplies identified on the Procurement List as
available from DLA, GSA, or VA supply distribution facilities
shall be obtained through DLA, GSA, or VA procedures. If a
distribution facility cannot provide the supplies, it shall
inform the ordering office, which shall then order from the
AbilityOne participating nonprofit agency designated by the
Committee.

(b) Supply distribution facilities in DLA and GSA shall
obtain supplies on the Procurement List from the central non-
profit agency identified or its designated AbilityOne partici-
pating nonprofit agency.

8.705-2 Direct-order process.

Central nonprofit agencies may authorize ordering offices
to transmit orders for specific supplies or services directly to
an AbilityOne participating nonprofit agency. The written
authorization remains valid until it is revoked by the central
nonprofit agency or the Committee. The central nonprofit
agency shall specify the normal delivery or performance lead
time required by the nonprofit agency. The ordering office
shall reflect this lead time in its orders.

8.705-3 Allocation process.

(a) When the direct order process has not been authorized,
the ordering office shall submit a letter request for allocation
(requesting the designation of the AbilityOne participating
nonprofit agency to produce the supplies or perform the ser-
vice) to the central nonprofit agency designated in the Pro-
curement List. Ordering offices shall request allocations in
sufficient time for a reply, for orders to be placed, and for the
nonprofit agency to produce the supplies or provide the ser-
vice within the required delivery or performance schedule.

(b) The ordering office’s request to the central nonprofit
agency for allocation shall include the following information:

(1) For supplies—Item name, stock number, latest spec-
ification, quantity, unit price, date delivery is required, and
destination to which delivery is to be made.

(2) For services—Type and location of service required,
latest specification, work to be performed, estimated volume,
and required date or dates for completion.

(3) Other requirements; e.g., packing, marking, as
necessary.

(c) When an allocation is received, the ordering office shall
promptly issue an order to the specified AbilityOne partici-
pating nonprofit agency or to the central nonprofit agency, as
instructed by the allocation. If the issuance of an order is to be
delayed for more than 15 days beyond receipt of the alloca-
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tion, or canceled, the ordering office shall advise the central
nonprofit agency immediately.

(d) Ordering offices may issue orders without limitation as
to dollar amount and shall record them upon issuance as obli-
gations. Each order shall include, as a minimum, the informa-
tion contained in the request for allocation. Ordering offices
shall also include additional instructions necessary for perfor-
mance under the order; e.g., on the handling of Government-
furnished property, reports required, and notification of
shipment.

8.705-4 Compliance with orders.

(a) The central nonprofit agency shall inform the ordering
office of changes in lead time experienced by its AbilityOne
participating nonprofit agencies to minimize requests for
extension once the ordering office places an order.

(b) The ordering office shall grant a request by a central
nonprofit agency or AbilityOne participating nonprofit
agency for revision in the delivery or completion schedule, if
feasible. If extension of the delivery or completion date is not
feasible, the ordering office shall notify the appropriate cen-
tral nonprofit agency and request that it reallocate the order,
or grant a purchase exception authorizing acquisition from
commercial sources.

(c) When an AbilityOne participating nonprofit agency
fails to perform under the terms of an order, the ordering office
shall make every effort to resolve the noncompliance with the
nonprofit agency involved and to negotiate an adjustment
before taking action to cancel the order. If the problem cannot
be resolved with the nonprofit agency, the ordering office
shall refer the matter for resolution first to the central non-
profit agency and then, if necessary, to the Committee.

(d) When, after complying with 8.705-4(c), the ordering
office determines that it must cancel an order, it shall notify
the central nonprofit agency and, if practical, request a reallo-
cation of the order. When the central nonprofit agency cannot
reallocate the order, it shall grant a purchase exception per-
mitting use of commercial sources, subject to approval by the
Committee when the value of the purchase exception is
$25,000 or more.

8.706 Purchase exceptions.

(a) Ordering offices may acquire supplies or services on the
Procurement List from commercial sources only if the acqui-
sition is specifically authorized in a purchase exception
granted by the designated central nonprofit agency.

(b) The central nonprofit agency shall promptly grant pur-
chase exceptions when—

(1) The AbilityOne participating nonprofit agencies
cannot provide the supplies or services within the time
required, and commercial sources can provide them signifi-
cantly sooner in the quantities required; or



FAC 2005-38 DECEMBER 10, 2009

SUBPART 11.1—SELECTING AND DEVELOPING REQUIREMENTS DOCUMENTS

11.002

11.000 Scope of part.
This part prescribes policies and procedures for describing
agency needs.

11.001 Definitions.

As used in this part—

“Reconditioned” means restored to the original normal
operating condition by readjustments and material
replacement.

“Remanufactured” means factory rebuilt to original
specifications.

11.002 Policy.
(a) In fulfilling requirements of 10 U.S.C. 2305(a)(1),
10 U.S.C. 2377, 41 U.S.C.253a(a), and 41 U.S.C. 264b,
agencies shall—
(1) Specify needs using market research in a manner
designed to—

(1) Promote full and open competition (see Part 6), or
maximum practicable competition when using simplified
acquisition procedures, with due regard to the nature of the
supplies or services to be acquired; and

(i1) Only include restrictive provisions or conditions
to the extent necessary to satisfy the needs of the agency or as
authorized by law.

(2) To the maximum extent practicable, ensure that
acquisition officials—

(1) State requirements with respect to an acquisition
of supplies or services in terms of—

(A) Functions to be performed,
(B) Performance required; or
(C) Essential physical characteristics;

(i1) Define requirements in terms that enable and
encourage offerors to supply commercial items, or, to the
extent that commercial items suitable to meet the agency’s
needs are not available, nondevelopmental items, in response
to the agency solicitations;

(iii) Provide offerors of commercial items and non-
developmental items an opportunity to compete in any acqui-
sition to fill such requirements;

(iv) Require prime contractors and subcontractors at
all tiers under the agency contracts to incorporate commercial
items or nondevelopmental items as components of items sup-
plied to the agency; and

(v) Modify requirements in appropriate cases to
ensure that the requirements can be met by commercial items
or, to the extent that commercial items suitable to meet the
agency’s needs are not available, nondevelopmental items.

(b) The Metric Conversion Act of 1975, as amended by the
Omnibus Trade and Competitiveness Act of 1988
(15 U.S.C. 205a, ef seq.), designates the metric system of
measurement as the preferred system of weights and measures
for United States trade and commerce, and it requires that each

agency use the metric system of measurement in its acquisi-
tions, except to the extent that such use is impracticable or is
likely to cause significant inefficiencies or loss of markets to
United States firms. Requiring activities are responsible for
establishing guidance implementing this policy in formulat-
ing their requirements for acquisitions.

(c) To the extent practicable and consistent with
Subpart 9.5, potential offerors should be given an opportunity
to comment on agency requirements or to recommend appli-
cation and tailoring of requirements documents and alterna-
tive approaches. Requiring agencies should apply
specifications, standards, and related documents initially for
guidance only, making final decisions on the application and
tailoring of these documents as a product of the design and
development process. Requiring agencies should not dictate
detailed design solutions prematurely (see 7.101 and
7.105(a)(8)).

(d)(1) When agencies acquire products and services, vari-
ous statutes and executive orders (identified in Part 23)
require consideration of—

(i) Energy-efficient
(Subpart 23.2);

(i1) Products and services that utilize renewable
energy technologies (Subpart 23.2);

(iii) Products containing energy-efficient standby
power devices (Subpart 23.2);

(iv) Products containing
(Subpart 23.4);

(v) Biobased products (Subpart 23.4); and

(vi) Environmentally preferable products and ser-
vices (Subpart 23.7).

(2) Executive agencies shall consider maximum practi-
cable use of products and services listed in paragraph (d)(1)
of this section when—

(i) Developing, reviewing, or revising Federal and
military specifications, product descriptions (including com-
mercial item descriptions) and standards;

(i1) Describing Government requirements for prod-
ucts and services; and

(ii1) Developing source-selection factors.

(e) Some or all of the performance levels or performance
specifications in a solicitation may be identified as targets
rather than as fixed or minimum requirements.

(f) In accordance with Section 508 of the Rehabilitation
Act of 1973 (29 U.S.C. 794d), requiring activities must pre-
pare requirements documents for electronic and information
technology that comply with the applicable accessibility stan-
dards issued by the Architectural and Transportation Barriers
Compliance Board at 36 CFR Part 1194 (see Subpart 39.2).

(g) Unless the agency Chief Information Officer waives the
requirement, when acquiring information technology using
Internet Protocol, the requirements documents must include
reference to the appropriate technical capabilities defined in

products and services

recovered materials
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the USGv6 Profile (NIST Special Publication 500-267) and
the corresponding declarations of conformance defined in the
USGvV6 Test Program. The applicability of IPv6 to agency net-
works, infrastructure, and applications specific to individual
acquisitions will be in accordance with the agency’s Enter-
prise Architecture (see OMB Memorandum M-05-22 dated
August 2, 2005).

(h) Agencies shall not include in a solicitation a require-
ment that prohibits an offeror from permitting its employees
to telecommute unless the contracting officer executes a writ-
ten determination in accordance with FAR 7.108(a).

Subpart 11.1—Selecting and Developing
Requirements Documents

11.101 Order of precedence for requirements documents.
(a) Agencies may select from existing requirements docu-
ments, modify or combine existing requirements documents,
or create new requirements documents to meet agency needs,
consistent with the following order of precedence:

(1) Documents mandated for use by law.

(2) Performance-oriented documents (e.g., a PWS or
SOO0). (See 2.101.)

(3) Detailed design-oriented documents.

(4) Standards, specifications and related publications
issued by the Government outside the Defense or Federal
series for the non-repetitive acquisition of items.

(b) In accordance with OMB Circular A-119, “Federal Par-
ticipation in the Development and Use of Voluntary Consen-
sus Standards and in Conformity Assessment Activities,” and
Section 12(d) of the National Technology Transfer and
Advancement Act of 1995, Pub. L. 104-113 (15 U.S.C. 272
note), agencies must use voluntary consensus standards, when
they exist, in lieu of Government-unique standards, except
where inconsistent with law or otherwise impractical. The pri-
vate sector manages and administers voluntary consensus
standards. Such standards are not mandated by law (e.g.,
industry standards such as ISO 9000, and IEEE 1680).

11.102 Standardization program.

Agencies shall select existing requirements documents or
develop new requirements documents that meet the needs of
the agency in accordance with the guidance contained in the
Federal Standardization Manual, FSPM-0001; for DoD com-
ponents, DoD 4120.24-M, Defense Standardization Program
Policies and Procedures; and for IT standards and guidance,
the Federal Information Processing Standards Publications
(FIPS PUBS). The Federal Standardization Manual may be
obtained from the General Services Administration (see
address in 11.201(d)(1)). DoD 4120.24-M may be obtained
from DoD (see 11.201(d)(2) or 11.201(d)(3)). FIPS PUBS
may be obtained from the Government Printing Office (GPO),
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or the Department of Commerce's National Technical Infor-
mation Service (NTIS) (see address in 11.201(d)(4)).

11.103 Market acceptance.

(a) Section 8002(c) of Pub. L. 103-355 provides that, in
accordance with agency procedures, the head of an agency
may, under appropriate circumstances, require offerors to
demonstrate that the items offered—

(1) Have either—

(i) Achieved commercial market acceptance; or

(i1) Been satisfactorily supplied to an agency under
current or recent contracts for the same or similar
requirements; and

(2) Otherwise meet the item description, specifications,
or other criteria prescribed in the public notice and
solicitation.

(b) Appropriate circumstances may, for example, include
situations where the agency’s minimum need is for an item
that has a demonstrated reliability, performance or product
support record in a specified environment. Use of market
acceptance is inappropriate when new or evolving items may
meet the agency’s needs.

(c) In developing criteria for demonstrating that an item
has achieved commercial market acceptance, the contracting
officer shall ensure the criteria in the solicitation—

(1) Reflect the minimum need of the agency and are rea-
sonably related to the demonstration of an item’s acceptability
to meet the agency’s minimum need;

(2) Relate to an item’s performance and intended use,
not an offeror’s capability;

(3) Are supported by market research;

(4) Include consideration of items supplied satisfacto-
rily under recent or current Government contracts, for the
same or similar items; and

(5) Consider the entire relevant commercial market,
including small business concerns.

(d) Commercial market acceptance shall not be used as a
sole criterion to evaluate whether an item meets the Govern-
ment’s requirements.

(e¢) When commercial market acceptance is used, the con-
tracting officer shall document the file to—

(1) Describe the circumstances justifying the use of
commercial market acceptance criteria; and

(2) Support the specific criteria being used.

11.104 Use of brand name or equal purchase descriptions.

(a) While the use of performance specifications is pre-
ferred to encourage offerors to propose innovative solutions,
the use of brand name or equal purchase descriptions may be
advantageous under certain circumstances.

(b) Brand name or equal purchase descriptions must
include, in addition to the brand name, a general description
of those salient physical, functional, or performance charac-
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teristics of the brand name item that an “equal” item must
meet to be acceptable for award. Use brand name or equal
descriptions when the salient characteristics are firm
requirements.

11.105 Items peculiar to one manufacturer.

Agency requirements shall not be written so as to require
a particular brand name, product, or a feature of a product,
peculiar to one manufacturer, thereby precluding consider-
ation of a product manufactured by another company,
unless—

(a)(1) The particular brand name, product, or feature is
essential to the Government’s requirements, and market
research indicates other companies’ similar products, or prod-
ucts lacking the particular feature, do not meet, or cannot be
modified to meet, the agency’s needs;

(2)(1) The authority to contract without providing for
full and open competition is supported by the required justi-
fications and approvals (see 6.302-1); or

(i1) The basis for not providing for maximum practi-
cable competition is documented in the file (see 13.106-1(b))
or justified (see 13.501) when the acquisition is awarded using
simplified acquisition procedures.

(3) The documentation or justification is posted for
acquisitions over $25,000. (See 5.102(a)(6).)

(b) For multiple award schedule orders, see 8.405-6.

11.106 Purchase descriptions for service contracts.

In drafting purchase descriptions for service contracts,
agency requiring activities shall ensure that inherently gov-
ernmental functions (see Subpart 7.5) are not assigned to a
contractor. These purchase descriptions shall—

(a) Reserve final determination for Government officials;

(b) Require proper identification of contractor personnel
who attend meetings, answer Government telephones, or
work in situations where their actions could be construed as
acts of Government officials unless, in the judgment of the
agency, no harm can come from failing to identify themselves;
and

(c) Require suitable marking of all documents or reports
produced by contractors.

11.107 Solicitation provision.

(a) Insert the provision at 52.211-6, Brand Name or Equal,
when brand name or equal purchase descriptions are included
in a solicitation.

(b) Insert the provision at 52.211-7, Alternatives to Gov-
ernment-Unique Standards, in solicitations that use Govern-
ment-unique standards when the agency uses the transaction-
based reporting method to report its use of voluntary consen-
sus standards to the National Institute of Standards and Tech-
nology (see OMB Circular A-119, “Federal Participation in
the Development and Use of Voluntary Consensus Standards
and in Conformity Assessment Activities”). Use of the provi-
sion is optional for agencies that report their use of voluntary
consensus standards to the National Institute of Standards and
Technology using the categorical reporting method. Agencies
that manage their specifications on a contract-by-contract
basis use the transaction-based method of reporting. Agencies
that manage their specifications centrally use the categorical
method of reporting. Agency regulations regarding specifica-
tion management describe which method is used.

(FAC 2005-38) 11.1-3
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Subpart 12.2—Special Requirements for the
Acquisition of Commercial Items

12.201 General.

Public Law 103-355 establishes special requirements for
the acquisition of commercial items intended to more closely
resemble those customarily used in the commercial market-
place. This subpart identifies those special requirements as
well as other considerations necessary for proper planning,
solicitation, evaluation and award of contracts for commercial
items.

12.202 Market research and description of agency need.

(a) Market research (see 10.001) is an essential element of
building an effective strategy for the acquisition of commer-
cial items and establishes the foundation for the agency
description of need (see Part 11), the solicitation, and result-
ing contract.

(b) The description of agency need must contain sufficient
detail for potential offerors of commercial items to know
which commercial products or services may be suitable. Gen-
erally, for acquisitions in excess of the simplified acquisition
threshold, an agency’s statement of need for a commercial
item will describe the type of product or service to be acquired
and explain how the agency intends to use the product or ser-
vice in terms of function to be performed, performance
requirement or essential physical characteristics. Describing
the agency’s needs in these terms allows offerors to propose
methods that will best meet the needs of the Government.

(c) Follow the procedures in Subpart 11.2 regarding the
identification and availability of specifications, standards and
commercial item descriptions.

(d) Requirements documents for electronic and informa-
tion technology must comply with the applicable accessibility
standards issued by the Architectural and Transportation Bar-
riers Compliance Board at 36 CFR Part 1194 (see
Subpart 39.2).

(e) When acquiring information technology using Internet
Protocol, agencies must include the appropriate Internet Pro-
tocol compliance requirements in accordance with 11.002(g).

12.203 Procedures for solicitation, evaluation, and
award.

Contracting officers shall use the policies unique to the
acquisition of commercial items prescribed in this part in con-
junction with the policies and procedures for solicitation,
evaluation and award prescribed in Part 13, Simplified Acqui-
sition Procedures; Part 14, Sealed Bidding; or Part 15, Con-
tracting by Negotiation, as appropriate for the particular
acquisition. The contracting officer may use the streamlined
procedure for soliciting offers for commercial items pre-
scribed in 12.603. For acquisitions of commercial items
exceeding the simplified acquisition threshold but not exceed-
ing $5.5 million ($11 million for acquisitions as described in

13.500(e)), including options, contracting activities shall
employ the simplified procedures authorized by Subpart 13.5
to the maximum extent practicable.

12.204 Solicitation/contract form.

(a) The contracting officer shall use the Standard
Form 1449, Solicitation/Contract/Order for Commercial
Items, if (1) the acquisition is expected to exceed the simpli-
fied acquisition threshold; (2) a paper solicitation or contract
is being issued; and (3) procedures at 12.603 are not being
used. Use of the SF 1449 is nonmandatory but encouraged for
commercial acquisitions not exceeding the simplified acqui-
sition threshold.

(b) Consistent with the requirements at 5.203(a) and (h),
the contracting officer may allow fewer than 15 days before
issuance of the solicitation.

12.205 Offers.

(a) Where technical information is necessary for evalua-
tion of offers, agencies should, as part of market research,
review existing product literature generally available in the
industry to determine its adequacy for purposes of evaluation.
If adequate, contracting officers shall request existing product
literature from offerors of commercial items in lieu of unique
technical proposals.

(b) Contracting officers should allow offerors to propose
more than one product that will meet a Government need in
response to solicitations for commercial items. The contract-
ing officer shall evaluate each product as a separate offer.

(c) Consistent with the requirements at 5.203(b), the con-
tracting officer may allow fewer than 30 days response time
for receipt of offers for commercial items, unless the acquisi-
tion is covered by the World Trade Organization Government
Procurement Agreement or a Free Trade Agreement (see
5.203(h)).

12.206 Use of past performance.

Past performance should be an important element of every
evaluation and contract award for commercial items. Con-
tracting officers should consider past performance data from
a wide variety of sources both inside and outside the Federal
Government in accordance with the policies and procedures
contained in Subpart9.1, 13.106, or Subpart 15.3, as
applicable.

12.207 Contract type.

(a) Except as provided in paragraph (b) of this section,
agencies shall use firm-fixed-price contracts or fixed-price
contracts with economic price adjustment for the acquisition
of commercial items.

(b) (1) A time-and-materials contract or labor-hour con-
tract (see Subpart 16.6) may be used for the acquisition of
commercial services when—
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(1) The service is acquired under a contract awarded (2) When an indefinite-delivery contract is awarded
using— with services priced on a time-and-materials or labor-hour

(A) Competitive procedures (e.g., the procedures
in 6.102, the set-aside procedures in Subpart 19.5, or compe-
tition conducted in accordance with Part 13);

(B) The procedures for other than full and open
competition in 6.3 provided the agency receives offers that
satisfy the Government’s expressed requirement from two or
more responsible offerors; or

(C) The fair opportunity procedures in 16.505, if
placing an order under a multiple award delivery-order con-
tract; and

(i1) The contracting officer—

(A) Executes a determination and findings (D&F)
for the contract, in accordance with paragraph (b)(2) of this
section (but see paragraph (c) of this section for indefinite-
delivery contracts), that no other contract type authorized by
this subpart is suitable;

(B) Includes a ceiling price in the contract or
order that the contractor exceeds at its own risk; and

(C) Authorizes any subsequent change in the ceil-
ing price only upon a determination, documented in the con-
tract file, that it is in the best interest of the procuring agency
to change the ceiling price.

(2) Each D&F required by paragraph (b)(1)(ii)(A) of
this section shall contain sufficient facts and rationale to jus-
tify that no other contract type authorized by this subpart is
suitable. At a minimum, the D&F shall—

(1) Include a description of the market research con-
ducted (see 10.002(e));

(i1) Establish that it is not possible at the time of plac-
ing the contract or order to accurately estimate the extent or
duration of the work or to anticipate costs with any reasonable
degree of certainty;

(iii) Establish that the requirement has been struc-
tured to maximize the use of firm-fixed-price or fixed-price
with economic price adjustment contracts (e.g., by limiting
the value or length of the time-and-material/labor-hour con-
tract or order; establishing fixed prices for portions of the
requirement) on future acquisitions for the same or similar
requirements; and

(iv) Describe actions planned to maximize the use of
firm-fixed-price or fixed-price with economic price adjust-
ment contracts on future acquisitions for the same require-
ments.

(3) See 16.601(d)(1) for additional approval required
for contracts expected to extend beyond three years.

(c) (1) Indefinite-delivery contracts (see Subpart 16.5)
may be used when—

(1) The prices are established based on a firm-fixed-
price or fixed-price with economic price adjustment; or

(i1) Rates are established for commercial services
acquired on a time-and-materials or labor-hour basis.
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basis, contracting officers shall, to the maximum extent prac-
ticable, also structure the contract to allow issuance of orders
on a firm-fixed-price or fixed-price with economic price
adjustment basis. For such contracts, the contracting officer
shall execute the D&F required by paragraph (b)(2) of this
section, for each order placed on a time-and-materials or
labor-hour basis. Placement of orders shall be in accordance
with Subpart 8.4 or 16.5, as applicable.

(3) If an indefinite-delivery contract only allows for the
issuance of orders on a time-and-materials or labor-hour basis,
the D&F required by paragraph (b)(2) of this section shall be
executed to support the basic contract and shall also explain
why providing for an alternative firm-fixed-price or fixed-
price with economic price adjustment pricing structure is not
practicable. The D&F for this contract shall be approved one
level above the contracting officer. Placement of orders shall
be in accordance with Subpart 16.5.

(d) The contract types authorized by this subpart may be
used in conjunction with an award fee and performance or
delivery incentives when the award fee or incentive is based
solely on factors other than cost (see 16.202-1 and 16.203-1).

(e) Use of any contract type other than those authorized by
this subpart to acquire commercial items is prohibited.

12.208 Contract quality assurance.

Contracts for commercial items shall rely on contractors’
existing quality assurance systems as a substitute for Govern-
ment inspection and testing before tender for acceptance
unless customary market practices for the commercial item
being acquired include in-process inspection. Any in-process
inspection by the Government shall be conducted in a manner
consistent with commercial practice.

12.209 Determination of price reasonableness.

While the contracting officer must establish price reason-
ableness in accordance with 13.106-3, 14.408-2, or
Subpart 15.4, as applicable, the contracting officer should be
aware of customary commercial terms and conditions when
pricing commercial items. Commercial item prices are
affected by factors that include, but are not limited to, speed
of delivery, length and extent of warranty, limitations of
seller’s liability, quantities ordered, length of the performance
period, and specific performance requirements. The contract-
ing officer must ensure that contract terms, conditions, and
prices are commensurate with the Government’s need.

12.210 Contract financing.

Customary market practice for some commercial items
may include buyer contract financing. The contracting officer
may offer Government financing in accordance with the pol-
icies and procedures in Part 32.
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15.304

Subpart 15.3—Source Selection

15.300 Scope of subpart.

This subpart prescribes policies and procedures for selec-
tion of a source or sources in competitive negotiated
acquisitions.

15.301 [Reserved]

15.302 Source selection objective.
The objective of source selection is to select the proposal
that represents the best value.

15.303 Responsibilities.

(a) Agency heads are responsible for source selection. The
contracting officer is designated as the source selection
authority, unless the agency head appoints another individual
for a particular acquisition or group of acquisitions.

(b) The source selection authority shall—

(1) Establish an evaluation team, tailored for the partic-
ular acquisition, that includes appropriate contracting, legal,
logistics, technical, and other expertise to ensure a compre-
hensive evaluation of offers;

(2) Approve the source selection strategy or acquisition
plan, if applicable, before solicitation release;

(3) Ensure consistency among the solicitation require-
ments, notices to offerors, proposal preparation instructions,
evaluation factors and subfactors, solicitation provisions or
contract clauses, and data requirements;

(4) Ensure that proposals are evaluated based solely on
the factors and subfactors contained in the solicitation
(10 U.S.C. 2305(b)(1) and 41 U.S.C. 253b(d)(3));

(5) Consider the recommendations of advisory boards
or panels (if any); and

(6) Select the source or sources whose proposal is the
best value to the Government (10 U.S.C. 2305(b)(4)(B) and
41 U.S.C. 253b(d)(3)).

(c) The contracting officer shall—

(1) After release of a solicitation, serve as the focal point
for inquiries from actual or prospective offerors;

(2) After receipt of proposals, control exchanges with
offerors in accordance with 15.306; and

(3) Award the contract(s).

15.304 Evaluation factors and significant subfactors.
(a) The award decision is based on evaluation factors and
significant subfactors that are tailored to the acquisition.
(b) Evaluation factors and significant subfactors must—
(1) Represent the key areas of importance and emphasis
to be considered in the source selection decision; and
(2) Support meaningful comparison and discrimination
between and among competing proposals.

(c) The evaluation factors and significant subfactors that
apply to an acquisition and their relative importance, are
within the broad discretion of agency acquisition officials,
subject to the following requirements:

(1) Price or cost to the Government shall be evaluated
in every source selection (10 U.S.C. 2305(a)(3)(A)(ii) and
41 U.S.C. 253a(c)(1)(B)) (also see Part 36 for architect-engi-
neer contracts);

(2) The quality of the product or service shall be
addressed in every source selection through consideration of
one or more non-cost evaluation factors such as past perfor-
mance, compliance with solicitation requirements, technical
excellence, management capability, personnel qualifications,
and prior experience (10 U.S.C.2305(a)(3)(A)(1) and
41 U.S.C. 253a(c)(1)(A)); and

(3)(i) Except as set forth in paragraph (c)(3)(iii) of this
section, past performance shall be evaluated in all source
selections for negotiated competitive acquisitions expected to
exceed the simplified acquisition threshold.

(i1) For solicitations involving bundling that offer a
significant opportunity for subcontracting, the contracting
officer must include a factor to evaluate past performance
indicating the extent to which the offeror attained applicable
goals for small business participation under contracts that
required subcontracting plans (15 U.S.C. 637(d)(4)(G)(ii)).

(iii) Past performance need not be evaluated if the
contracting officer documents the reason past performance is
not an appropriate evaluation factor for the acquisition.

(4) The extent of participation of small disadvantaged
business concerns in performance of the contract shall be
evaluated in unrestricted acquisitions expected to exceed
$550,000 ($1,000,000 for construction) subject to certain lim-
itations (see 19.201 and 19.1202).

(5) For solicitations involving bundling that offer a sig-
nificant opportunity for subcontracting, the contracting
officer must include proposed small business subcontracting
participation in the subcontracting plan as an evaluation factor
(15 U.S.C. 637(d)(4)(G)(1)).

(6) If telecommuting is not prohibited, agencies shall
notunfavorably evaluate an offer that includes telecommuting
unless the contracting officer executes a written determination
in accordance with FAR 7.108(b).

(d) All factors and significant subfactors that will affect
contract award and their relative importance shall be stated
clearly in the solicitation (10 U.S.C. 2305(a)(2)(A)(i) and
41 U.S.C. 253a(b)(1)(A)) (see 15.204-5(c)). The rating
method need not be disclosed in the solicitation. The general
approach for evaluating past performance information shall
be described.

(e) The solicitation shall also state, at a minimum, whether
all evaluation factors other than cost or price, when combined,
are—

(1) Significantly more important than cost or price;
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(2) Approximately equal to cost or price; or

(3) Significantly less important than cost or price
(10 U.S.C. 2305(a)(3)(A)(iii) and 41 U.S.C. 253a(c)(1)(C)).

15.305 Proposal evaluation.

(a) Proposal evaluation is an assessment of the proposal
and the offeror’s ability to perform the prospective contract
successfully. An agency shall evaluate competitive proposals
and then assess their relative qualities solely on the factors and
subfactors specified in the solicitation. Evaluations may be
conducted using any rating method or combination of meth-
ods, including color or adjectival ratings, numerical weights,
and ordinal rankings. The relative strengths, deficiencies, sig-
nificant weaknesses, and risks supporting proposal evaluation
shall be documented in the contract file.

(1) Cost or price evaluation. Normally, competition
establishes price reasonableness. Therefore, when contracting
on a firm-fixed-price or fixed-price with economic price
adjustment basis, comparison of the proposed prices will usu-
ally satisfy the requirement to perform a price analysis, and a
cost analysis need not be performed. In limited situations, a
cost analysis (see 15.403-1(c)(1)(i)(B)) may be appropriate to
establish reasonableness of the otherwise successful offeror’s
price. When contracting on a cost-reimbursement basis, eval-
uations shall include a cost realism analysis to determine what
the Government should realistically expect to pay for the pro-
posed effort, the offeror’s understanding of the work, and the
offeror’s ability to perform the contract. (See 37.115 for
uncompensated overtime evaluation.) The contracting officer
shall document the cost or price evaluation.

(2) Past performance evaluation. (i) Past performance
information is one indicator of an offeror’s ability to perform
the contract successfully. The currency and relevance of the
information, source of the information, context of the data,
and general trends in contractor’s performance shall be con-
sidered. This comparative assessment of past performance
information is separate from the responsibility determination
required under Subpart 9.1.

(i1) The solicitation shall describe the approach for
evaluating past performance, including evaluating offerors
with no relevant performance history, and shall provide offer-
ors an opportunity to identify past or current contracts (includ-
ing Federal, State, and local government and private) for
efforts similar to the Government requirement. The solicita-
tion shall also authorize offerors to provide information on
problems encountered on the identified contracts and the off-
eror’s corrective actions. The Government shall consider this
information, as well as information obtained from any other
sources, when evaluating the offeror’s past performance. The
source selection authority shall determine the relevance of
similar past performance information.

15.3-2

(iii) The evaluation should take into account past
performance information regarding predecessor companies,
key personnel who have relevant experience, or subcontrac-
tors that will perform major or critical aspects of the require-
ment when such information is relevant to the instant
acquisition.

(iv) In the case of an offeror without a record of rel-
evant past performance or for whom information on past per-
formance is not available, the offeror may not be evaluated
favorably or unfavorably on past performance.

(v) The evaluation should include the past perfor-
mance of offerors in complying with subcontracting plan
goals for small disadvantaged business (SDB) concerns (see
Subpart 19.7), monetary targets for SDB participation
(see 19.1202), and notifications  submitted under
19.1202-4(b).

(3) Technical evaluation. When tradeoffs are performed
(see 15.101-1), the source selection records shall include—

(1) An assessment of each offeror’s ability to accom-
plish the technical requirements; and

(i) A summary, matrix, or quantitative ranking,
along with appropriate supporting narrative, of each technical
proposal using the evaluation factors.

(4) Cost information Cost information may be provided
to members of the technical evaluation team in accordance
with agency procedures.

(5) Small business subcontracting evaluation. Solicita-
tions must be structured to give offers from small business
concerns the highest rating for the evaluation factors in
15.304(c)(3)(ii) and (c)(5).

(b) The source selection authority may reject all proposals
received in response to a solicitation, if doing so is in the best
interest of the Government.

(c) For restrictions on the use of support contractor person-
nel in proposal evaluation, see 37.203(d).

15.306 Exchanges with offerors after receipt of proposals.
(a) Clarifications and award without discussions.

(1) Clarifications are limited exchanges, between the Govern-
ment and offerors, that may occur when award without dis-
cussions is contemplated.

(2) If award will be made without conducting discus-
sions, offerors may be given the opportunity to clarify certain
aspects of proposals (e.g., the relevance of an offeror’s past
performance information and adverse past performance infor-
mation to which the offeror has not previously had an oppor-
tunity to respond) or to resolve minor or clerical errors.

(3) Award may be made without discussions if the solic-
itation states that the Government intends to evaluate propos-
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Subpart 22.15—Prohibition of Acquisition of
Products Produced by Forced or Indentured

22.1500
22.1501
22.1502
22.1503

22.1504
22.1505

Child Labor
Scope.
Definitions.
Policy.
Procedures for acquiring end products on the List
of Products Requiring Contractor Certification as
to Forced or Indentured Child Labor.
Violations and remedies.
Solicitation provision and contract clause.

Subpart 22.16—[Reserved]

Subpart 22.17—Combating Trafficking in

22.1700

Persons
Scope of subpart.

22.1701
22.1702
22.1703
22.1704
22.1705

22.1800
22.1801
22.1802
22.1803

Applicability.
Definitions.

Policy.

Violations and remedies.
Contract clause.

Subpart 22.18—Employment Eligibility
Verification
Scope.
Definitions.
Policy.
Contract clause.
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SUBPART 39.1—GENERAL

39.102

39.000 Scope of part.

This part prescribes acquisition policies and procedures for
use in acquiring—

(a) Information technology, including financial manage-
ment systems, consistent with other parts of this regulation,
OMB Circular No. A-127, Financial Management Systems
and OMB Circular No. A-130, Management of Federal Infor-
mation Resources.

(b) Information and information technology.

39.001 Applicability.

This part applies to the acquisition of information technol-
ogy by or for the use of agencies except for acquisitions of
information technology for national security systems. How-
ever, acquisitions of information technology for national
security systems shall be conducted in accordance with
40 U.S.C. 11302 with regard to requirements for performance
and results-based management; the role of the agency Chief
Information Officer in acquisitions; and accountability. These
requirements are addressed in OMB Circular No. A-130.

39.002 Definitions.
As used in this part—

“Modular contracting” means use of one or more contracts
to acquire information technology systems in successive,
interoperable increments.

“National security system” means any telecommunica-
tions or information system operated by the United States
Government, the function, operation, or use of which—

(1) Involves intelligence activities;

(2) Involves cryptologic activities related to national
security;

(3) Involves command and control of military forces;

(4) Involves equipment that is an integral part of a
weapon or weapons system; or

(5) Is critical to the direct fulfillment of military or intel-
ligence missions. This does not include a system that is to be
used for routine administrative and business applications,
such as payroll, finance, logistics, and personnel management
applications.

“Year 2000 compliant,” with respect to information tech-
nology, means that the information technology accurately
processes date/time data (including, but not limited to, calcu-
lating, comparing, and sequencing) from, into, and between
the twentieth and twenty-first centuries, and the years 1999
and 2000 and leap year calculations, to the extent that other
information technology, used in combination with the infor-
mation technology being acquired, properly exchanges date/
time data with it.

Subpart 39.1—General

39.101 Policy.
(a) Division A, Section 101(h), Title VI, Section 622 of

the Omnibus Appropriations and Authorization Act for Fiscal
Year 1999 (Pub. L. 105-277) requires that agencies may not
use appropriated funds to acquire information technology that
does not comply with 39.106, unless the agency’s Chief Infor-

mation Officer determines that noncompliance with 39.106 is
necessary to the function and operation of the agency or the
acquisition is required by a contract in effect before
October 21, 1998. The Chief Information Officer must send
to the Office of Management and Budget a copy of all waivers
for forwarding to Congress.

(b)(1) In acquiring information technology, agencies shall
identify their requirements pursuant to—

(i) OMB Circular A-130, including consideration of
security of resources, protection of privacy, national security
and emergency preparedness, accommodations for individu-
als with disabilities, and energy efficiency; and

(i1) Standards for environmental assessment of per-
sonal computer products (see 23.705).

(2) When developing an acquisition strategy, contract-
ing officers should consider the rapidly changing nature of
information technology through market research (see Part 10)
and the application of technology refreshment techniques.

(c) Agencies must follow OMB Circular A-127, Financial
Management Systems, when acquiring financial management
systems. Agencies may acquire only core financial manage-
ment software certified by the Joint Financial Management
Improvement Program.

(d) In acquiring information technology, agencies shall
include the appropriate information technology security poli-
cies and requirements, including use of common security con-
figurations available from the National Institute of Standards
and Technology’s website at Ahttp://checklists.nist.gov.
Agency contracting officers should consult with the requiring
official to ensure the appropriate standards are incorporated.

(e) When acquiring information technology using Internet
Protocol, agencies must include the appropriate Internet Pro-
tocol compliance requirements in accordance with 11.002(g).

39.102 Management of risk.

(a) Prior to entering into a contract for information tech-
nology, an agency should analyze risks, benefits, and costs.
(See Part 7 for additional information regarding requirements
definition.) Reasonable risk taking is appropriate as long as
risks are controlled and mitigated. Contracting and program
office officials are jointly responsible for assessing, monitor-
ing and controlling risk when selecting projects for invest-
ment and during program implementation.

(b) Types of risk may include schedule risk, risk of techni-
cal obsolescence, cost risk, risk implicit in a particular con-
tract type, technical feasibility, dependencies between a new
project and other projects or systems, the number of simulta-
neous high risk projects to be monitored, funding availability,
and program management risk.

(c) Appropriate techniques should be applied to manage
and mitigate risk during the acquisition of information tech-
nology. Techniques include, but are not limited to: prudent
project management; use of modular contracting; thorough

39.1-1
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acquisition planning tied to budget planning by the program,
finance and contracting offices; continuous collection and
evaluation of risk-based assessment data; prototyping prior to
implementation; post implementation reviews to determine
actual project cost, benefits and returns; and focusing on risks
and returns using quantifiable measures.

39.103 Modular contracting.

(a) This section implements Section 5202, Incremental
Acquisition of Information Technology, of the Clinger-Cohen
Act of 1996 (Public Law 104-106). Modular contracting is
intended to reduce program risk and to incentivize contractor
performance while meeting the Government’s need for timely
access to rapidly changing technology. Consistent with the
agency’s information technology architecture, agencies
should, to the maximum extent practicable, use modular con-
tracting to acquire major systems (see 2.101) of information
technology. Agencies may also use modular contracting to
acquire non-major systems of information technology.

(b) When using modular contracting, an acquisition of a
system of information technology may be divided into several
smaller acquisition increments that—

(1) Are easier to manage individually than would be
possible in one comprehensive acquisition;

(2) Address complex information technology objec-
tives incrementally in order to enhance the likelihood of
achieving workable systems or solutions for attainment of
those objectives;

(3) Provide for delivery, implementation, and testing of
workable systems or solutions in discrete increments, each of
which comprises a system or solution that is not dependent on
any subsequent increment in order to perform its principal
functions;

(4) Provide an opportunity for subsequent increments to
take advantage of any evolution in technology or needs that
occur during implementation and use of the earlier incre-
ments; and

(5) Reduce risk of potential adverse consequences on
the overall project by isolating and avoiding custom-designed
components of the system.

(c) The characteristics of an increment may vary depend-
ing upon the type of information technology being acquired
and the nature of the system being developed. The following
factors may be considered:

(1) To promote compatibility, the information technol-
ogy acquired through modular contracting for each increment
should comply with common or commercially acceptable
information technology standards when available and appro-
priate, and shall conform to the agency’s master information
technology architecture.

(2) The performance requirements of each increment
should be consistent with the performance requirements of the
completed, overall system within which the information tech-
nology will function and should address interface require-
ments with succeeding increments.

39.1-2

(d) For each increment, contracting officers shall choose an
appropriate contracting technique that facilitates the acquisi-
tion of subsequent increments. Pursuant to Parts 16 and 17 of
the Federal Acquisition Regulation, contracting officers shall
select the contract type and method appropriate to the circum-
stances (e.g., indefinite delivery, indefinite quantity contracts,
single contract with options, successive contracts, multiple
awards, task order contracts). Contract(s) shall be structured
to ensure that the Government is not required to procure addi-
tional increments.

(e) To avoid obsolescence, a modular contract for informa-
tion technology should, to the maximum extent practicable, be
awarded within 180 days after the date on which the solicita-
tion is issued. If award cannot be made within 180 days, agen-
cies should consider cancellation of the solicitation in
accordance with 14.209 or 15.206(e). To the maximum extent
practicable, deliveries under the contract should be scheduled
to occur within 18 months after issuance of the solicitation.

39.104 Information technology services.

When acquiring information technology services, solicita-
tions must not describe any minimum experience or educa-
tional requirement for proposed contractor personnel unless
the contracting officer determines that the needs of the
agency—

(a) Cannot be met without that requirement; or

(b) Require the use of other than a performance-based
acquisition (see Subpart 37.6).

39.105 Privacy.

Agencies shall ensure that contracts for information tech-
nology address protection of privacy in accordance with the
Privacy Act (5 U.S.C. 552a) and Part 24. In addition, each
agency shall ensure that contracts for the design, develop-
ment, or operation of a system of records using commercial
information technology services or information technology
support services include the following:

(a) Agency rules of conduct that the contractor and the con-
tractor’s employees shall be required to follow.

(b) A list of the anticipated threats and hazards that the con-
tractor must guard against.

(c) A description of the safeguards that the contractor must
specifically provide.

(d) Requirements for a program of Government inspection
during performance of the contract that will ensure the con-
tinued efficacy and efficiency of safeguards and the discovery
and countering of new threats and hazards.

39.106 Year 2000 compliance.

When acquiring information technology that will be
required to perform date/time processing involving dates sub-
sequent to December 31, 1999, agencies shall ensure that
solicitations and contracts—
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52.216-12 Cost-Sharing Contract—No Fee.

52.216-13 [Reserved]

52.216-14 [Reserved]

52.216-15 Predetermined Indirect Cost Rates.

52.216-16 Incentive Price Revision—Firm Target.

52.216-17 Incentive Price Revision—Successive Targets.

52.216-18 Ordering.

52.216-19 Order Limitations.

52.216-20 Definite Quantity.

52.216-21 Requirements.

52.216-22 Indefinite Quantity.

52.216-23 Execution and Commencement of Work.

52.216-24 Limitation of Government Liability.

52.216-25 Contract Definitization.

52.216-26 Payments of Allowable Costs Before
Definitization.

52.216-27 Single or Multiple Awards.

52.216-28 Multiple Awards for Advisory and Assistance
Services.

52.216-29 Time-and-Materials/Labor-Hour Proposal
Requirements—Non-Commercial Item
Acquisition With Adequate Price Competition.

52.216-30 Time-and-Materials/Labor-Hour Proposal
Requirements—Non-Commercial Item
Acquisition Without Adequate Price
Competition.

52.216-31 Time-and-Materials/Labor-Hour Proposal
Requirements—Commercial Item Acquisition.

52.217-1 [Reserved]
52.217-2 Cancellation Under Multi-year Contracts.
52.217-3 Evaluation Exclusive of Options.

52.217-4 Evaluation of Options Exercised at Time of

Contract Award.

Evaluation of Options.

Option for Increased Quantity.

Option for Increased Quantity—Separately Priced

Line Item.

Option to Extend Services.

Option to Extend the Term of the Contract.

[Reserved]

52.219-1 Small Business Program Representations.

52.219-2 Equal Low Bids.

52.219-3 Notice of Total HUBZone Set-Aside.

52.219-4 Notice of Price Evaluation Preference for
HUBZone Small Business Concerns.

52.219-5 [Reserved]

52.219-6 Notice of Total Small Business Set-Aside.

52.219-7 Notice of Partial Small Business Set-Aside.

52.219-8 Utilization of Small Business Concerns.

52.219-9 Small Business Subcontracting Plan.

52.219-10 Incentive Subcontracting Program.

52.219-11 Special 8(a) Contract Conditions.

52.219-12 Special 8(a) Subcontract Conditions.

52.217-5
52.217-6
52.217-7

52.217-8
52.217-9
52.218

52.219-13 [Reserved]

52.219-14 Limitations on Subcontracting.

52.219-15 [Reserved]

52.219-16 Liquidated Damages—Subcontracting Plan.

52.219-17 Section 8(a) Award.

52.219-18 Notification of Competition Limited to Eligible
8(a) Concerns.

52.219-19 Small Business Concern Representation for the
Small Business Competitiveness Demonstration
Program.

52.219-20 Notice of Emerging Small Business Set-Aside.

52.219-21 Small Business Size Representation for Targeted
Industry Categories under the Small Business
Competitiveness Demonstration Program.

52.219-22 Small Disadvantaged Business Status.

52.219-23 Notice of Price Evaluation Adjustment for Small
Disadvantaged Business Concerns.

52.219-24 Small Disadvantaged Business Participation
Program—Targets.

52.219-25 Small Disadvantaged Business Participation
Program—Disadvantaged Status and Reporting.

52.219-26 Small Disadvantaged Business Participation
Program—Incentive Subcontracting.

52.219-27 Notice of Total Service-Disabled Veteran-Owned
Small Business Set-Aside.

52.219-28 Post-Award Small Business Program

Rerepresentation.
52.220 [Reserved]
52.221 [Reserved]
52.222-1 Notice to the Government of Labor Disputes.

52.222-2 Payment for Overtime Premiums.

52.222-3 Convict Labor.

52.222-4 Contract Work Hours and Safety Standards Act—
Overtime Compensation.

52.222-5 Davis-Bacon Act—Secondary Site of the Work.

52.222-6 Davis-Bacon Act.

52.222-7 Withholding of Funds.

52.222-8 Payrolls and Basic Records.

52.222-9 Apprentices and Trainees.

52.222-10 Compliance with Copeland Act Requirements.

52.222-11 Subcontracts (Labor Standards).

52.222-12 Contract Termination—Debarment.

52.222-13 Compliance with Davis-Bacon and Related Act
Regulations.

52.222-14 Disputes Concerning Labor Standards.

52.222-15 Certification of Eligibility.

52.222-16 Approval of Wage Rates.

52.222-17 [Reserved]

52.222-18 Certification Regarding Knowledge of Child
Labor for Listed End Products.

52.222-19 Child Labor—Cooperation with Authorities and
Remedies.

52.222-20 Walsh-Healey Public Contracts Act.
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52.222-21 Prohibition of Segregated Facilities.

52.222-22 Previous Contracts and Compliance Reports.

52.222-23 Notice of Requirement for Affirmative Action to
Ensure Equal Employment Opportunity for
Construction.

52.222-24 Preaward On-Site Equal Opportunity Compliance
Evaluation.

52.222-25 Affirmative Action Compliance.

52.222-26 Equal Opportunity.

52.222-27 Affirmative Action Compliance Requirements for
Construction.

52.222-28 [Reserved]

52.222-29 Notification of Visa Denial.

52.222-30 Davis-Bacon Act—Price Adjustment (None or
Separately Specified Method).

52.222-31 Davis-Bacon Act—Price Adjustment (Percentage
Method).

52.222-32 Davis-Bacon Act—Price Adjustment (Actual
Method).

52.222-33 [Reserved]

52.222-34 [Reserved]

52.222-35 Equal Opportunity for Special Disabled Veterans,
Veterans of the Vietnam Era, and Other Eligible
Veterans.

52.222-36 Affirmative Action for Workers with Disabilities.

52.222-37 Employment Reports on Special Disabled
Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans.

52.222-38 Compliance with Veterans’ Employment
Reporting Requirements.

52.222-39 [Reserved]

52.222-40 [Reserved]

52.222-41 Service Contract Act of 1965.

52.222-42 Statement of Equivalent Rates for Federal Hires.

52.222-43 Fair Labor Standards Act and Service Contract
Act—Price Adjustment (Multiple Year and
Option Contracts).

52.222-44 Fair Labor Standards Act and Service Contract
Act—Price Adjustment.

52.222-45 [Reserved]

52.222-46 Evaluation of Compensation for Professional
Employees.

52.222-47 [Reserved]

52.222-48 Exemption from Application of the Service
Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment
Certification.

52.222-49 Service Contract Act—Place of Performance
Unknown.

52.222-50 Combating Trafficking in Persons.

52-4

52.222-51 Exemption from Application of the Service
Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment—
Requirements.

52.222-52 Exemption from Application of the Service
Contract Act to Contracts for Certain Services—
Certification.

52.222-53 Exemption from Application of the Service
Contract Act to Contracts for Certain Services—
Requirements.

52.222-54 Employment Eligibility Verification.

52.223-1 Biobased Product Certification.

52.223-2  Affirmative Procurement of Biobased Products

Under Service and Construction Contracts.

Hazardous Material Identification and Material

Safety Data.

Recovered Material Certification.

Pollution Prevention and Right-to-Know

Information.

52.223-6 Drug-Free Workplace.

52.223-7 Notice of Radioactive Materials.

52.223-8 [Reserved]

52.223-9 Estimate of Percentage of Recovered Material
Content for EPA-Designated Items.

52.223-10 Waste Reduction Program.

52.223-11 Ozone-Depleting Substances.

52.223-12 Refrigeration Equipment and Air Conditioners.

52.223-13 Certification of Toxic Chemical Release
Reporting.

52.223-14 Toxic Chemical Release Reporting.

52.223-15 Energy Efficiency in Energy-Consuming
Products.

52.223-16 IEEE 1680 Standard for the Environmental
Assessment of Personal Computer Products.

52.223-17 Affirmative Procurement of EPA-designated

Items in Service and Construction Contracts.

Privacy Act Notification.

Privacy Act.

Buy American Act—Supplies.

Buy American Act Certificate.

Buy American Act—Free Trade Agreements—

Israeli Trade Act.

Buy American Act—Free Trade Agreements—

Israeli Trade Act Certificate.

Trade Agreements.

Trade Agreements Certificate.

Waiver of Buy American Act for Civil Aircraft

and Related Articles.

52.225-8 Duty-Free Entry.

52.225-9 Buy American Act—Construction Materials.

52.225-10 Notice of Buy American Act Requirement—
Construction Materials.

52.225-11 Buy American Act—Construction Materials
under Trade Agreements.

52.223-3

52.223-4
52.223-5

52.224-1
52.224-2
52.225-1
52.225-2
52.225-3

52.225-4
52.225-5

52.225-6
52.225-7



SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.209-5

Contractor shall be deemed to have failed to make delivery
within the meaning of the Default clause of this contract.

(e) Unless otherwise provided in the contract, the
Contractor—

(1) May deliver the approved first article as a part of the
contract quantity, provided it meets all contract requirements
for acceptance and was not consumed or destroyed in testing;
and

(2) Shall remove and dispose of any first article from the
Government test facility at the Contractor’s expense.

(f) If the Government does not act within the time specified
in paragraph (b) or (¢) of this clause, the Contracting Officer
shall, upon timely written request from the Contractor, equi-
tably adjust under the Changes clause of this contract the
delivery or performance dates and/or the contract price, and
any other contractual term affected by the delay.

(g) The Contractor is responsible for providing operating
and maintenance instructions, spare parts support, and repair
of the first article during any first article test.

(h) Before first article approval, the acquisition of materi-
als or components for, or the commencement of production of,
the balance of the contract quantity is at the sole risk of the
Contractor. Before first article approval, the costs thereof shall
not be allocable to this contract for (1) progress payments, or
(2) termination settlements if the contract is terminated for the
convenience of the Government.

(i) The Government may waive the requirement for first
article approval test where supplies identical or similar to
those called for in the schedule have been previously fur-
nished by the Offeror/Contractor and have been accepted by
the Government. The Offeror/Contractor may request a
waiver.

(End of clause)

Alternate I (Jan 1997). As prescribed in 9.308-2(a)(2) and
(b)(2), add the following paragraph (j) to the basic clause:
(j) The Contractor shall produce both the first article and
the production quantity at the same facility.
Alternate Il (Sept 1989). As prescribed in 9.308-2(a)(3)
and (b)(3), substitute the following paragraph (h) for
paragraph (h) of the basic clause:

(h) Before first article approval, the Contracting Officer
may, by written authorization, authorize the Contractor to
acquire specific materials or components or to commence pro-
duction to the extent essential to meet the delivery schedules.
Until first article approval is granted, only costs for the first arti-
cle and costs incurred under this authorization are allocable to
this contract for (1) progress payments, or (2) termination set-
tlements if the contract is terminated for the convenience of the
Government. If first article tests reveal deviations from contract
requirements, the Contractor shall, at the location designated by
the Government, make the required changes or replace all items
produced under this contract at no change in the contract price.

52.209-5 Certification Regarding Responsibility Matters.
As prescribed in 9.104-6, insert the following provision:

CERTIFICATION REGARDING RESPONSIBILITY MATTERS
(DEC 2008)

(a)(1) The Offeror certifies, to the best of its knowledge
and belief, that—
(1) The Offeror and/or any of its Principals—

(A) Are 4 are not [ presently debarred, sus-
pended, proposed for debarment, or declared ineligible for the
award of contracts by any Federal agency;

(B) Have [d have not 1, within a three-year period
preceding this offer, been convicted of or had a civil judgment
rendered against them for: commission of fraud or a criminal
offense in connection with obtaining, attempting to obtain, or
performing a public (Federal, state, or local) contract or sub-
contract; violation of Federal or state antitrust statutes relating
to the submission of offers; or commission of embezzlement,
theft, forgery, bribery, falsification or destruction of records,
making false statements, tax evasion, violating Federal crim-
inal tax laws, or receiving stolen property;

(C) Are  are not U presently indicted for, or oth-
erwise criminally or civilly charged by a governmental entity
with, commission of any of the offenses enumerated in
paragraph (a)(1)(i)(B) of this provision;

(D) Have U, have not 1, within a three-year
period preceding this offer, been notified of any delinquent
Federal taxes in an amount that exceeds $3,000 for which the
liability remains unsatisfied.

(1) Federal taxes are considered delinquent if
both of the following criteria apply:

(i) The tax liability is finally determined.
The liability is finally determined if it has been assessed. A
liability is not finally determined if there is a pending admin-
istrative or judicial challenge. In the case of a judicial chal-
lenge to the liability, the liability is not finally determined until
all judicial appeal rights have been exhausted.

(ii) The taxpayer is delinquent in making
payment. A taxpayer is delinquent if the taxpayer has failed
to pay the tax liability when full payment was due and
required. A taxpayer is not delinquent in cases where
enforced collection action is precluded.

(2) Examples.

(i) The taxpayer has received a statutory
notice of deficiency, under I.R.C. § 6212, which entitles the
taxpayer to seek Tax Court review of a proposed tax defi-
ciency. This is not a delinquent tax because it is not a final tax
liability. Should the taxpayer seek Tax Court review, this will
not be a final tax liability until the taxpayer has exercised all
judicial appeal rights.

(ii) The IRS has filed a notice of Federal tax
lien with respect to an assessed tax liability, and the taxpayer
has been issued a notice under I.R.C. § 6320 entitling the tax-
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payer to request a hearing with the IRS Office of Appeals con-
testing the lien filing, and to further appeal to the Tax Court if
the IRS determines to sustain the lien filing. In the course of
the hearing, the taxpayer is entitled to contest the underlying
tax liability because the taxpayer has had no prior opportunity
to contest the liability. This is not a delinquent tax because it
is not a final tax liability. Should the taxpayer seek tax court
review, this will not be a final tax liability until the taxpayer
has exercised all judicial appeal rights.

(iti) The taxpayer has entered into an
installment agreement pursuant to L.R.C. § 6159. The tax-
payer is making timely payments and is in full compliance
with the agreement terms. The taxpayer is not delinquent
because the taxpayer is not currently required to make full
payment.

(iv) The taxpayer has filed for bankruptcy
protection. The taxpayer is not delinquent because enforced
collection action is stayed under 11 U.S.C. 362 (the Bank-
ruptcy Code).

(i1) The Offeror has [ has not [, within a three-year
period preceding this offer, had one or more contracts termi-
nated for default by any Federal agency.

(2) “Principal,” for the purposes of this certification,
means an officer, director, owner, partner, or a person having
primary management or supervisory responsibilities within a
business entity (e.g., general manager; plant manager; head of
a subsidiary, division, or business segment; and similar posi-
tions).

This Certification Concerns a Matter Within the Jurisdiction of
an Agency of the United States and the Making of a False, Fic-
titious, or Fraudulent Certification May Render the Maker Sub-
ject to Prosecution Under Section 1001, Title 18, United States
Code.

(b) The Offeror shall provide immediate written notice to
the Contracting Officer if, at any time prior to contract award,
the Offeror learns that its certification was erroneous when
submitted or has become erroneous by reason of changed
circumstances.

(c) A certification that any of the items in paragraph (a) of
this provision exists will not necessarily result in withholding
of an award under this solicitation. However, the certification
will be considered in connection with a determination of the
Offeror’s responsibility. Failure of the Offeror to furnish a cer-
tification or provide such additional information as requested
by the Contracting Officer may render the Offeror
nonresponsible.

(d) Nothing contained in the foregoing shall be construed
to require establishment of a system of records in order to ren-
der, in good faith, the certification required by paragraph (a)
of this provision. The knowledge and information of an Off-
eror is not required to exceed that which is normally possessed

52.2-20

by a prudent person in the ordinary course of business
dealings.

(e) The certification in paragraph (a) of this provision is a
material representation of fact upon which reliance was
placed when making award. If it is later determined that the
Offeror knowingly rendered an erroneous certification, in
addition to other remedies available to the Government, the
Contracting Officer may terminate the contract resulting from
this solicitation for default.

(End of provision)

52.209-6 Protecting the Government’s Interest When
Subcontracting with Contractors Debarred,
Suspended, or Proposed for Debarment.

As prescribed in 9.409, insert the following clause:

PROTECTING THE GOVERNMENT’S INTEREST WHEN
SUBCONTRACTING WITH CONTRACTORS DEBARRED,
SUSPENDED, OR PROPOSED FOR DEBARMENT (SEPT 2006)

(a) The Government suspends or debars Contractors to
protect the Government’s interests. The Contractor shall not
enter into any subcontract in excess of $30,000 with a Con-
tractor that is debarred, suspended, or proposed for debarment
unless there is a compelling reason to do so.

(b) The Contractor shall require each proposed first-tier
subcontractor, whose subcontract will exceed $30,000, to dis-
close to the Contractor, in writing, whether as of the time of
award of the subcontract, the subcontractor, or its principals,
is or is not debarred, suspended, or proposed for debarment by
the Federal Government.

(c) A corporate officer or a designee of the Contractor shall
notify the Contracting Officer, in writing, before entering into
a subcontract with a party that is debarred, suspended, or pro-
posed for debarment (see FAR 9.404 for information on the
Excluded Parties List System). The notice must include the
following:

(1) The name of the subcontractor.

(2) The Contractor’s knowledge of the reasons for the
subcontractor being in the Excluded Parties List System.

(3) The compelling reason(s) for doing business with
the subcontractor notwithstanding its inclusion in the
Excluded Parties List System.

(4) The systems and procedures the Contractor has
established to ensure that it is fully protecting the Govern-
ment’s interests when dealing with such subcontractor in view
of the specific basis for the party’s debarment, suspension, or
proposed debarment.

(End of clause)

52.210 [Reserved]
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pose. This paragraph does not give the Government any right to
audit the Contractor’s records. The Contractor shall not be paid
for any work performed or costs incurred that reasonably could
have been avoided.

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
COMMERCIAL ITEMS (DEC 2009)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items:

(1) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).

_ Alternate I (AUG 2007) of 52.222-50 (22 U.S.C.
7104(g)).

(2) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(3) 52.233-4, Applicable Law for Breach of Contract
Claim (OCT 2004) (Pub. L. 108-77, 108-78).

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated as
being incorporated in this contract by reference to implement
provisions of law or Executive orders applicable to acquisi-
tions of commercial items:

[Contracting Officer check as appropriate.]

(1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (Sept 2006), with Alternate I (Oct 1995)
(41 U.S.C. 253g and 10 U.S.C. 2402).

_(2) 52.203-13, Contractor Code of Business Ethics
and Conduct (DEC 2008) (Pub. L. 110-252, Title VI, Chapter
1 (41 U.S.C. 251 note)).

_(3) 52.203-15, Whistleblower Protections under the
American Recovery and Reinvestment Act of 2009 (MAR
2009) (Section 1553 of Pub. L. 111-5). (Applies to contracts
funded by the American Recovery and Reinvestment Act of
2009.)

(4 52.204-11, American Recovery and
Reinvestment Act—Reporting Requirements (MAR 2009)
(Pub. L. 111-5).

_(5) 52.219-3, Notice of Total HUBZone Set-Aside
(JAN 1999) (15 U.S.C. 657a).

__(6) 52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JULY 2005) (if the
offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).

__(7) [Reserved]

__ (8)(1) 52.219-6, Notice of Total Small Business Set-
Aside (JUNE 2003) (15 U.S.C. 644).
(i) Alternate I (OCT 1995) of 52.219-6.
_ (iii) Alternate II (MAR 2004) of 52.219-6.
__(9)(1) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).
__ (ii) Alternate I (OCT 1995) of 52.219-7.
_ (iii) Alternate I (MAR 2004) of 52.219-7.
~(10) 52.219-8, Utilization of Small Business
Concerns (MAY 2004) (15 U.S.C. 637(d)(2) and (3)).
~(11)(1) 52.219-9, Small Business Subcontracting
Plan (APR 2008) (15 U.S.C. 637(d)(4)).
___(i1) Alternate I (OCT 2001) of 52.219-9.
_ (iii) Alternate I (OcT 2001) of 52.219-9.

_ (12) 52.219-14, Limitations on Subcontracting
(DEC 1996) (15 U.S.C. 637(a)(14)).

__ (13) 52.219-16, Liquidated Damages—Subcon-
tracting Plan (JAN 1999) (15 U.S.C. 637(d)(4)(F)(1)).

~(14)(1) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(OcT 2008) (10 U.S.C. 2323) (if the offeror elects to waive
the adjustment, it shall so indicate in its offer).
_ (ii) Alternate I (JUNE 2003) of 52.219-23.

__(15) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and Reporting
(APR 2008) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

~ (16) 52.219-26, Small Disadvantaged Business
Participation Program— Incentive Subcontracting
(OcT 2000) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

~ (17) 52.219-27, Notice of Total Service-Disabled
Veteran-Owned Small Business Set-Aside (MAY 2004)
(15 U.S.C. 657 f).

_ (18) 52.219-28, Post Award Small Business
Program Rerepresentation (APR 2009) (15 U.S.C. 632(a)(2)).

__(19) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).

__(20) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (AUG 2009) (E.O. 13126).

~(21) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).

~ (22) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

~(23) 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (SEPT 2006) (38 U.S.C. 4212).

~(24)52.222-36, Affirmative Action for Workers with
Disabilities (JUN 1998) (29 U.S.C. 793).

_(25) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (SEPT 2006) (38 U.S.C. 4212).

_(26) 52.222-54, Employment Eligibility Verification
(JAN 2009). (Executive Order 12989). (Not applicable to the
acquisition of commercially available off-the-shelf items or

52.2-39
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52.212-5

FEDERAL ACQUISITION REGULATION

certain other types of commercial items as prescribed in
22.1803.)

_(27)(1) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA—Designated Items
(MAY 2008) (42 U.S.C. 6962(c)(3)(A)(ii)). (Not applicable
to the acquisition of commercially available off-the-shelf
items.)

(i) Alternate] (MAY 2008) of 52.223-9
(42 U.S.C. 6962(1)(2)(C)). (Not applicable to the acquisition
of commercially available off-the-shelf items.)

_ (28) 52.223-15, Energy Efficiency in Energy-
Consuming Products (DEC 2007) (42 U.S.C. 8259b).

_ (29)(i) 52.223-16, IEEE 1680 Standard for the
Environmental Assessment of Personal Computer Products
(DEC 2007) (E.O. 13423).

_ (i) Alternate I (DEC 2007) of 52.223-16.

__ (30) 52.225-1, Buy American Act—Supplies
(FEB 2009) (41 U.S.C. 10a-10d).

_(31)(1) 52.225-3, Buy American Act—Free Trade
Agreements—Israeli Trade Act (JUNE 2009) (41 U.S.C. 10a-
10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, 19 U.S.C.
3805 note, Pub. L. 108-77, 108-78, 108-286, 108-302, 109-
53, 109-169, 109-283, and 110-138).

_(ii) Alternate I (JAN 2004) of 52.225-3.
_ (iii) Alternate IT (JAN 2004) of 52.225-3.

~ (32) 52.225-5, Trade Agreements (AUG 2009)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

_(33) 52.225-13, Restrictions on Certain Foreign
Purchases (JUNE 2008) (E.O.’s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

_(34)52.226-4, Notice of Disaster or Emergency Area
Set-Aside (Nov 2007) (42 U.S.C. 5150).

__(35) 52.226-5, Restrictions on Subcontracting
Outside Disaster or Emergency Area (Nov 2007) (42 U.S.C.
5150).

_(36)52.232-29, Terms for Financing of Purchases of
Commercial Items (FEB 2002) (41 U.S.C. 255(%),
10 U.S.C. 2307(%)).

_ (37) 52.232-30, Installment Payments for
Commercial  Items  (OCT 1995) (41 U.S.C. 255(f),

10 U.S.C. 2307(%)).

_ (38) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (OCT 2003)
(31 U.S.C. 3332).

~ (39) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(MAY 1999) (31 U.S.C. 3332).

__ (40) 52.232-36, Payment
(MAY 1999) (31 U.S.C. 3332).

_ (41) 52.239-1, Privacy or Security Safeguards
(AUG 1996) (5 U.S.C. 552a).

_(42)(i) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).

by Third Party

52.2-40

(i) Alternate I (Apr 2003) of 52.247-64.

(c) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Exec-
utive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]

(1) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).

_(2) 52.222-42, Statement of Equivalent Rates for
Federal  Hires (MAy 1989) (29 U.S.C.206 and
41 U.S.C. 351, et seq.).

_(3)52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (SEP 2009) (29 U.S.C.206 and 41 U.S.C. 351,
et seq.).

_(4)52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (SEP 2009) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).

_(5) 52.222-51, Exemption from Application of the
Service Contract Act to Contracts for Maintenance,
Calibration, or Repair of Certain Equipment—Requirements
(Nov 2007) (41 351, et seq.).

_ (6) 52.222-53, Exemption from Application of the
Service Contract Act to Contracts for Certain Services—
Requirements (FEB 2009) (41 U.S.C. 351, et seq.).

(7)) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAR 2009) (Pub. L. 110-247).

_(8)52.237-11, Accepting and Dispensing of $1 Coin
(SEPT 2008) (31 U.S.C. 5112(p)(1)).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this
paragraph (d) if this contract was awarded using other than
sealed bid, is in excess of the simplified acquisition threshold,
and does not contain the clause at 52.215-2, Audit and
Records—Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to this
contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is
completely or partially terminated, the records relating to the
work terminated shall be made available for 3 years after any
resulting final termination settlement. Records relating to
appeals under the disputes clause or to litigation or the settle-
ment of claims arising under or relating to this contract shall
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be made available until such appeals, litigation, or claims are
finally resolved.

(3) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
require the Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e)(1) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c), and (d) of this clause, the Contractor
is not required to flow down any FAR clause, other than those
in this paragraph (e)(1) in a subcontract for commercial items.
Unless otherwise indicated below, the extent of the flow down
shall be as required by the clause—

(1) 52.203-13, Contractor Code of Business Ethics
and Conduct (DEC 2008) (Pub. L. 110-252, Title VI, Chapter
1 (41 U.S.C. 251 note)).

(i) 52.219-8, Utilization of Small Business Con-
cerns (MAY 2004) (15 U.S.C. 637(d)(2) and (3)), in all sub-
contracts that offer further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns)
exceeds $550,000 ($1,000,000 for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(iii) [Reserved]

(iv) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

(v) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C. 4212).

(vi) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793).

(vii) [Reserved]

(viii) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).

(ix) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).

__Alternate 1 (AUG 2007) of 52.222-50 (22 U.S.C.
7104(g)).

(x) 52.222-51, Exemption from Application of the
Service Contract Act to Contracts for Maintenance, Calibra-
tion, or Repair of Certain Equipment-Requirements
(Nov 2007) (41 U.S.C. 351, et seq.).

(xi) 52.222-53, Exemption from Application of the
Service Contract Act to Contracts for Certain Services-
Requirements (FEB 2009) (41 U.S.C. 351, et seq.).

(xii) 52.222-54, Employment Eligibility Verification
(JAN 2009).

(xiii) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAR 2009) (Pub. L. 110-247).
Flow down required in accordance with paragraph (e) of FAR
clause 52.226-6.

(xiv) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB2006) (46 U.S.C.

Appx. 1241(b) and 10 U.S.C. 2631). Flow down required in
accordance with paragraph (d) of FAR clause 52.247-64.

(2) While not required, the contractor may include in its
subcontracts for commercial items a minimal number of addi-
tional clauses necessary to satisfy its contractual obligations.

(End of clause)

Alternate I (Feb 2000). As prescribed in 12.301(b)(4)(1),
delete paragraph (d) from the basic clause, redesignate
paragraph (e) as paragraph (d), and revise the reference to
“paragraphs (a), (b), (c), or (d) of this clause” in the redesig-
nated paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause.”

Alternate Il (Dec 2009). As prescribed in 12.301(b)(4)(ii),
substitute the following paragraphs (d)(1) and (e)(1) for para-
graphs (d)(1) and (e)(1) of the basic clause as follows:

(d)(1) The Comptroller General of the United States, an
appropriate Inspector General appointed under section 3 or 8G
of the Inspector General Act of 1978 (5 U.S.C. App.), or an
authorized representative of either of the foregoing officials
shall have access to and right to—

(i) Examine any of the Contractor’s or any subcon-
tractors’ records that pertain to, and involve transactions relat-
ing to, this contract; and

(ii) Interview any officer or employee regarding such
transactions.

(e)(1) Notwithstanding the requirements of the clauses
in paragraphs (a), (b), and (c), of this clause, the Contractor is
not required to flow down any FAR clause in a subcontract for
commercial items, other than—

(1) Paragraph (d) of this clause. This paragraph flows
down to all subcontracts, except the authority of the Inspector
General under paragraph (d)(1)(ii) does not flow down; and

(i1) Those clauses listed in this paragraph (e)(1).
Unless otherwise indicated below, the extent of the flow down
shall be as required by the clause—

(A) 52.203-13, Contractor Code of Business Eth-
ics and Conduct (Dec 2008) (Pub. L. 110-252, Title VI,
Chapter 1 (41 U.S.C. 251 note)).

(B) 52.203-15, Whistleblower Protections Under
the American Recovery and Reinvestment Act of 2009
(MAY 2009) (Section 1553 of Pub. L. 111-5).

(C) 52.219-8, Utilization of Small Business Con-
cerns (May 2004) (15 U.S.C. 637(d)(2) and (3)), in all subcon-
tracts that offer further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns)
exceeds $550,000 ($1,000,000 for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(D) 52.222-26, Equal Opportunity (Mar 2007)
(E.O. 11246).

(E) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligible
Veterans (Sept 2006) (38 U.S.C. 4212).

52.2-41
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FEDERAL ACQUISITION REGULATION

(F) 52.222-36, Affirmative Action for Workers
with Disabilities (June 1998) (29 U.S.C. 793).

(G) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).

(H) 52.222-50, Combating Trafficking in Persons
(Feb 2009) (22 U.S.C. 7104(g)).

(I) 52.222-51, Exemption from Application of the
Service Contract Act to Contracts for Maintenance, Calibration,
or Repair of Certain Equipment—Requirements (Nov 2007)
(41 U.S.C. 351, et seq.).

(J) 52.222-53, Exemption from Application of the
Service Contract Act to Contracts for Certain Services—
Requirements (Feb 2009) (41 U.S.C. 351, et seq.).

(K) 52.222-54, Employment Eligibility Verifica-
tion (Jan 2009).

(L) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations. (Mar 2009) (Pub. L. 110-247). Flow
down required in accordance with paragraph (e) of FAR clause
52.226-6.

(M) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (Feb 2006) (46 U.S.C. Appx.
1241(b) and 10 U.S.C. 2631). Flow down required in accor-
dance with paragraph (d) of FAR clause 52.247-64.

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (MAY 2006)

(a) General. The Government will pay invoices based on
the Contractor’s delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsibility for supplies.(1) Title to the supplies
passes to the Government upon delivery to—

(1) A post office or common carrier for shipment to
the specific destination; or

(i1) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,

order, or blanket purchase agreement, the Contractor shall—

(1) Assume all responsibility and risk of loss for sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and

(i) Replace, repair, or correct those supplies
promptly at the Contractor’s expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(1) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

52.2-42

(i) Display prominently on the invoice “FAST
PAY.” Invoices not prominently marked “FAST PAY” via
manual or electronic means may be accepted by the payment
office for fast payment. If the payment office declines to make
fast payment, the Contractor shall be paid in accordance with
procedures applicable to invoices to which the Fast Payment
clause does not apply.

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. If transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agreement
requires the preparation of a receiving report, the Contractor
shall either—

(1) Submit the receiving report on the prescribed
form with the invoice; or
(i1) Include the following information on the invoice:
(A) Shipment number.
(B) Mode of shipment.
(C) At line item level—
(1) National stock number and/or manufac-
turer’s part number;
(2) Unit of measure;
(3) Ship-To Point;
(4) Mark-For Point, if in the contract; and
(5) FEDSTRIP/MILSTRIP document num-
ber, if in the contract.

(4) If this contract, order, or blanket purchase agreement
does not require preparation of a receiving report on a pre-
scribed form, the Contractor shall include on the invoice the
following information at the line item level, in addition to that
required in paragraph (c)(1) of this clause:

(i) Ship-To Point.

(i) Mark-For Point.

(iii) FEDSTRIP/MILSTRIP document number, if in
the contract.

(5) Where a receiving report is not required, the Con-
tractor shall include a copy of the invoice in each shipment.

(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) FAST PAY container identification. TheContractor shall
mark all outer shipping containers “FAST PAY” When outer
shipping containers are not marked “FAST PAY,” the payment
office may make fast payment. If the payment office declines
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to make fast payment, the Contractor shall be paid in accor-
dance with procedures applicable to invoices to which the Fast
Payment clause does not apply.

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Notice to Supplier.
As prescribed in 13.302-5(¢), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price does not exceed the
maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)

52.213-4 Terms and Conditions—Simplified Acquisitions
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS
(OTHER THAN COMMERCIAL ITEMS) (DEC 2009)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses that are incorporated
by reference:

(1) The clauses listed below implement provisions of

law or Executive order:

(i) 52.222-3,
(E.O. 11755).

(i1) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999) (E.O. 11246).

(iii) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

(iv) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).

(v) 52.225-13, Restrictions on Certain Foreign Pur-
chases (JUNE 2008) (E.o.s, proclamations, and statutes admin-

Convict Labor  (JUNE 2003)

istered by the Office of Foreign Assets Control of the
Department of the Treasury).

(vi) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(vii) 52.233-4, Applicable Law for Breach of Con-
tract Claim (OCT 2004) (Pub. L. 108-77, 108-78).

(2) Listed below are additional clauses that apply:

(1) 52.232-1, Payments (APR 1984).

(i) 52.232-8, Discounts for Prompt Payment
(FEB 2002).

(iii) 52.232-11, Extras (APR 1984).

(iv) 52.232-25, Prompt Payment (OCT 2008).

(v) 52.233-1, Disputes (JULY 2002).

(vi) 52.244-6, Subcontracts for Commercial Items
(DEC 2009).

(vil) 52.253-1,
(JAN 1991).

(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(1) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (AUG 2009) (E.O. 13126).
(Applies to contracts for supplies exceeding the micro-pur-
chase threshold.)

(i1) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States, Puerto Rico, or the U.S.
Virgin Islands).

(iii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT2006) (38 U.S.C.4212) (Applies to
contracts of $100,000 or more).

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793). (Applies to con-
tracts over $10,000, unless the work is to be performed outside
the United States by employees recruited outside the United
States.) (For purposes of this clause, United States includes
the 50 States, the District of Columbia, Puerto Rico, the
Northern Mariana Islands, American Samoa, Guam, the U.S.
Virgin Islands, and Wake Island.)

(v) 52.222-37, Employment Reports on Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C. 4212) (Applies to
contracts of $100,000 or more).

(vi) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.) (Applies to service con-
tracts over $2,500 that are subject to the Service Contract Act
and will be performed in the United States, District of Colum-
bia, Puerto Rico, the Northern Mariana Islands, American
Samoa, Guam, the U.S. Virgin Islands, Johnston Island, Wake
Island, or the outer continental shelf lands.)

Computer Generated Forms
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(vil) 52.223-5, Pollution Prevention and Right-to-
Know Information (AUG 2003) (E.O. 13148) (Applies to ser-
vices performed on Federal facilities).

(viii) 52.223-15, Energy Efficiency in Energy-Con-
suming Products (DEC 2007) (42 U.S.C. 8259b) (Unless
exempt pursuant to 23.204, applies to contracts when energy-
consuming products listed in the ENERGY STAR® Program
or Federal Energy Management Program (FEMP) will be—

(A) Delivered;

(B) Acquired by the Contractor for use in per-
forming services at a Federally-controlled facility;

(C) Furnished by the Contractor for use by the
Government; or

(D) Specified in the design of a building or work,
or incorporated during its construction, renovation, or main-
tenance.)

(ix) 52.225-1, Buy American Act—Supplies
(FEB 2009) (41 U.S.C. 10a-10d) (Applies to contracts for
supplies, and to contracts for services involving the furnishing
of supplies, for use in the United States or its outlying areas,
if the value of the supply contract or supply portion of a ser-
vice contract exceeds the micro-purchase threshold and the
acquisition—

(A) Is set aside for small business concerns; or
(B) Cannot be set aside for small business con-
cerns (see 19.502-2), and does not exceed $25,000).

(x) 52.232-33, Payment by Electronic Funds Trans-
fer—Central Contractor Registration (OCT 2003). (Applies
when the payment will be made by electronic funds transfer
(EFT) and the payment office uses the Central Contractor
Registration (CCR) database as its source of EFT
information.)

(xi) 52.232-34, Payment by Electronic Funds Trans-
fer—Other than Central Contractor Registration (MAY 1999).
(Applies when the payment will be made by EFT and the pay-
ment office does not use the CCR database as its source of
EFT information.)

(xii) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. App. 1241). (Applies to supplies transported by
ocean vessels (except for the types of subcontracts listed at
47.504(d).)

(2) Listed below are additional clauses that may apply:

(1) 52.209-6, Protecting the Government’s Interest
When Subcontracting with Contractors Debarred, Suspended,
or Proposed for Debarment (SEPT 2006) (Applies to contracts
over $30,000).

(i) 52.211-17, Delivery of Excess Quantities
(SEPT 1989) (Applies to fixed-price supplies).

(iii) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAR 2009) (Pub. L. 110-247)
(Applies to contracts greater than $25,000 that provide for the
provision, the service, or the sale of food in the United States.)

52.2-42.2 (FAC 2005-38)

(iv) 52.247-29, F.0.b. Origin (FEB 2006) (Applies to
supplies if delivery is f.o.b. origin).

(v) 52.247-34, F.o.b. Destination (Nov 1991)
(Applies to supplies if delivery is f.o.b. destination).

(c) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses by
reference, with the same force and effect as if they were given
in full text. Upon request, the Contracting Officer will make
their full text available. Also, the full text of a clause may be
accessed electronically at this/these address(es):

[Insert one or more Internet addresses)|

(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of this contract. The Government reserves the right to inspect
or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
forming services at no increase in contract price. The
Government must exercise its postacceptance rights—

(1) Within a reasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(f) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. In the event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges that the Contractor can demonstrate to the satisfaction
of the Government, using its standard record keeping system,
have resulted from the termination. The Contractor shall not
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be required to comply with the cost accounting standards or
contract cost principles for this purpose. This paragraph does
not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work per-
formed or costs incurred that reasonably could have been
avoided.

(g) Termination for cause. The Government may terminate
this contract, or any part hereof, for cause in the event of any
default by the Contractor, or if the Contractor fails to comply
with any contract terms and conditions, or fails to provide the
Government, upon request, with adequate assurances of
future performance. In the event of termination for cause, the

Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contrac-
tor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Govern-
ment improperly terminated this contract for default, such ter-
mination shall be deemed a termination for convenience.

(h) Warranty. The Contractor warrants and implies that the
items delivered hereunder are merchantable and fit for use for
the particular purpose described in this contract.

(End of clause)
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52.222-39 [Reserved]
52.222-40 [Reserved]

52.222-41 Service Contract Act of 1965.
As prescribed in 22.1006(a), insert the following clause:

SERVICE CONTRACT ACT OF 1965 (Nov 2007)

(a) Definitions. As used in this clause—

“Act” means the Service Contract Act of 1965
(41 U.S.C. 351, et seq.).

“Contractor,” when this clause is used in any subcontract,
shall be deemed to refer to the subcontractor, except in the
term “Government Prime Contractor.”

“Service employee” means any person engaged in the per-
formance of this contract other than any person employed in
a bona fide executive, administrative, or professional capac-
ity, as these terms are defined in Part 541 of Title 29, Code of
Federal Regulations, as revised. It includes all such persons
regardless of any contractual relationship that may be alleged
to exist between a Contractor or subcontractor and such per-
sons.

(b) Applicability. This contract is subject to the following
provisions and to all other applicable provisions of the Act and
regulations of the Secretary of Labor (29 CFR Part 4). This
clause does not apply to contracts or subcontracts administra-
tively exempted by the Secretary of Labor or exempted by
41 U.S.C. 356, as interpreted in Subpart C of 29 CFR Part 4.

(c) Compensation. (1) Each service employee employed in
the performance of this contract by the Contractor or any sub-
contractor shall be paid not less than the minimum monetary
wages and shall be furnished fringe benefits in accordance
with the wages and fringe benefits determined by the Secre-
tary of Labor, or authorized representative, as specified in any
wage determination attached to this contract.

(2)(1) If a wage determination is attached to this con-
tract, the Contractor shall classify any class of service
employee which is not listed therein and which is to be
employed under the contract (i.e., the work to be performed is
not performed by any classification listed in the wage deter-
mination) so as to provide a reasonable relationship
(i.e., appropriate level of skill comparison) between such
unlisted classifications and the classifications listed in the
wage determination. Such conformed class of employees

shall be paid the monetary wages and furnished the fringe ben-
efits as are determined pursuant to the procedures in this
paragraph (c).

(i1) This conforming procedure shall be initiated by
the Contractor prior to the performance of contract work by
the unlisted class of employee. The Contractor shall submit
Standard Form (SF) 1444, Request For Authorization of
Additional Classification and Rate, to the Contracting Officer
no later than 30 days after the unlisted class of employee per-
forms any contract work. The Contracting Officer shall
review the proposed classification and rate and promptly sub-
mit the completed SF 1444 (which must include information
regarding the agreement or disagreement of the employees’
authorized representatives or the employees themselves
together with the agency recommendation), and all pertinent
information to the Wage and Hour Division, Employment
Standards Administration, U.S. Department of Labor. The
Wage and Hour Division will approve, modify, or disapprove
the action or render a final determination in the event of dis-
agreement within 30 days of receipt or will notify the Con-
tracting Officer within 30 days of receipt that additional time
is necessary.

(iii) The final determination of the conformance
action by the Wage and Hour Division shall be transmitted to
the Contracting Officer who shall promptly notify the Con-
tractor of the action taken. Each affected employee shall be
furnished by the Contractor with a written copy of such deter-
mination or it shall be posted as a part of the wage
determination.

(iv)(A) The process of establishing wage and fringe
benefit rates that bear a reasonable relationship to those listed
in a wage determination cannot be reduced to any single for-
mula. The approach used may vary from wage determination
to wage determination depending on the circumstances. Stan-
dard wage and salary administration practices which rank var-
ious job classifications by pay grade pursuant to point
schemes or other job factors may, for example, be relied upon.
Guidance may also be obtained from the way different jobs
are rated under Federal pay systems (Federal Wage Board Pay
System and the General Schedule) or from other wage deter-
minations issued in the same locality. Basic to the establish-
ment of any conformable wage rate(s) is the concept that a pay
relationship should be maintained between job classifications
based on the skill required and the duties performed.

52.2-123


http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20

This page intentionally left blank.

52.2-124



SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.222-41

(B) In the case of a contract modification, an exer-
cise of an option, or extension of an existing contract, or in any
other case where a Contractor succeeds a contract under
which the classification in question was previously con-
formed pursuant to paragraph (c) of this clause, a new con-
formed wage rate and fringe benefits may be assigned to the
conformed classification by indexing (i.e., adjusting) the pre-
vious conformed rate and fringe benefits by an amount equal
to the average (mean) percentage increase (or decrease, where
appropriate) between the wages and fringe benefits specified
for all classifications to be used on the contract which are
listed in the current wage determination, and those specified
for the corresponding classifications in the previously appli-
cable wage determination. Where conforming actions are
accomplished in accordance with this paragraph prior to the
performance of contract work by the unlisted class of employ-
ees, the Contractor shall advise the Contracting Officer of the
action taken but the other procedures in subdivision (c)(2)(ii)
of this clause need not be followed.

(C) No employee engaged in performing work on
this contract shall in any event be paid less than the currently
applicable minimum wage specified under section 6(a)(1) of
the Fair Labor Standards Act of 1938, as amended.

(v) The wage rate and fringe benefits finally deter-
mined under this paragraph (c)(2) of this clause shall be paid
to all employees performing in the classification from the
first day on which contract work is performed by them in the
classification. Failure to pay the unlisted employees the com-
pensation agreed upon by the interested parties and/or finally
determined by the Wage and Hour Division retroactive to the
date such class of employees commenced contract work shall
be a violation of the Act and this contract.

(vi) Upon discovery of failure to comply with
paragraph (c)(2) of this clause, the Wage and Hour Division
shall make a final determination of conformed classification,
wage rate, and/or fringe benefits which shall be retroactive to
the date such class or classes of employees commenced con-
tract work.

(3) Adjustment of compensation. If the term of this con-
tract is more than 1 year, the minimum monetary wages and
fringe benefits required to be paid or furnished thereunder to
service employees under this contract shall be subject to
adjustment after 1 year and not less often than once every
2 years, under wage determinations issued by the Wage and
Hour Division.

(d) Obligation to furnish fringe benefits. The Contractor or
subcontractor may discharge the obligation to furnish fringe
benefits specified in the attachment or determined under
paragraph (c)(2) of this clause by furnishing equivalent com-
binations of bona fide fringe benefits, or by making equivalent
or differential cash payments, only in accordance with
Subpart D of 29 CFR Part 4.

(e) Minimum wage. In the absence of a minimum wage
attachment for this contract, neither the Contractor nor any
subcontractor under this contract shall pay any person per-
forming work under this contract (regardless of whether the
person is a service employee) less than the minimum wage
specified by section 6(a)(1) of the Fair Labor Standards Act
of 1938. Nothing in this clause shall relieve the Contractor or
any subcontractor of any other obligation under law or con-
tract for payment of a higher wage to any employee.

(f) Successor contracts. If this contract succeeds a contract
subject to the Act under which substantially the same services
were furnished in the same locality and service employees
were paid wages and fringe benefits provided for in a collec-
tive bargaining agreement, in the absence of the minimum
wage attachment for this contract setting forth such collec-
tively bargained wage rates and fringe benefits, neither the
Contractor nor any subcontractor under this contract shall pay
any service employee performing any of the contract work
(regardless of whether or not such employee was employed
under the predecessor contract), less than the wages and fringe
benefits provided for in such collective bargaining agreement,
to which such employee would have been entitled if employed
under the predecessor contract, including accrued wages and
fringe benefits and any prospective increases in wages and
fringe benefits provided for under such agreement. No Con-
tractor or subcontractor under this contract may be relieved of
the foregoing obligation unless the limitations of 29 CFR
4.1b(b) apply or unless the Secretary of Labor or the Secre-
tary’s authorized representative finds, after a hearing as pro-
vided in 29 CFR 4.10 that the wages and/or fringe benefits
provided for in such agreement are substantially at variance
with those which prevail for services of a character similar in
the locality, or determines, as provided in 29 CFR 4.11, that
the collective bargaining agreement applicable to service
employees employed under the predecessor contract was not
entered into as a result of arm’s length negotiations. Where it
is found in accordance with the review procedures provided
in 29 CFR 4.10 and/or 4.11 and Parts 6 and 8 that some or all
of the wages and/or fringe benefits contained in a predecessor
Contractor’s collective bargaining agreement are substan-
tially at variance with those which prevail for services of a
character similar in the locality, and/or that the collective bar-
gaining agreement applicable to service employees employed
under the predecessor contract was not entered into as a result
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of arm’s length negotiations, the Department will issue a new
or revised wage determination setting forth the applicable
wage rates and fringe benefits. Such determination shall be
made part of the contract or subcontract, in accordance with
the decision of the Administrator, the Administrative Law
Judge, or the Administrative Review Board, as the case may
be, irrespective of whether such issuance occurs prior to or
after the award of a contract or subcontract (53 Comp. Gen.
401 (1973)). In the case of a wage determination issued solely
as a result of a finding of substantial variance, such determi-
nation shall be effective as of the date of the final administra-
tive decision.

(g) Notification to employees. The Contractor and any sub-
contractor under this contract shall notify each service
employee commencing work on this contract of the minimum
monetary wage and any fringe benefits required to be paid
pursuant to this contract, or shall post the wage determination
attached to this contract. The poster provided by the Depart-
ment of Labor (Publication WH 1313) shall be posted in a
prominent and accessible place at the worksite. Failure to
comply with this requirement is a violation of section 2(a)(4)
of the Act and of this contract.

(h) Safe and sanitary working conditions. The Contractor
or subcontractor shall not permit any part of the services
called for by this contract to be performed in buildings or sur-
roundings or under working conditions provided by or under
the control or supervision of the Contractor or subcontractor
which are unsanitary, hazardous, or dangerous to the health or
safety of the service employees. The Contractor or subcon-
tractor shall comply with the safety and health standards
applied under 29 CFR Part 1925.

(1) Records. (1) The Contractor and each subcontractor
performing work subject to the Act shall make and maintain
for 3 years from the completion of the work, and make them
available for inspection and transcription by authorized rep-
resentatives of the Wage and Hour Division, Employment
Standards Administration, a record of the following:

(i) For each employee subject to the Act—

(A) Name and address and social security
number;

(B) Correct work classification or classifications,
rate or rates of monetary wages paid and fringe benefits pro-
vided, rate or rates of payments in licu of fringe benefits, and
total daily and weekly compensation;

(C) Daily and weekly hours worked by each
employee; and

(D) Any deductions, rebates, or refunds from the
total daily or weekly compensation of each employee.

(i1) For those classes of service employees not
included in any wage determination attached to this contract,
wage rates or fringe benefits determined by the interested par-
ties or by the Administrator or authorized representative under
the terms of paragraph (c) of this clause. A copy of the report
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required by subdivision (c¢)(2)(ii) of this clause will fulfill this
requirement.

(iii) Any list of the predecessor Contractor’s employ-
ees which had been furnished to the Contractor as prescribed
by paragraph (n) of this clause.

(2) The Contractor shall also make available a copy of
this contract for inspection or transcription by authorized rep-
resentatives of the Wage and Hour Division.

(3) Failure to make and maintain or to make available
these records for inspection and transcription shall be a viola-
tion of the regulations and this contract, and in the case of fail-
ure to produce these records, the Contracting Officer, upon
direction of the Department of Labor and notification to the
Contractor, shall take action to cause suspension of any fur-
ther payment or advance of funds until the violation ceases.

(4) The Contractor shall permit authorized representa-
tives of the Wage and Hour Division to conduct interviews
with employees at the worksite during normal working hours.

(j) Pay periods. The Contractor shall unconditionally pay
to each employee subject to the Act all wages due free and
clear and without subsequent deduction (except as otherwise
provided by law or regulations, 29 CFR Part 4), rebate, or
kickback on any account. These payments shall be made no
later than one pay period following the end of the regular pay
period in which the wages were earned or accrued. A pay
period under this Act may not be of any duration longer than
semi-monthly.

(k) Withholding of payments and termination of contract.
The Contracting Officer shall withhold or cause to be with-
held from the Government Prime Contractor under this or any
other Government contract with the Prime Contractor such
sums as an appropriate official of the Department of Labor
requests or such sums as the Contracting Officer decides may
be necessary to pay underpaid employees employed by the
Contractor or subcontractor. In the event of failure to pay any
employees subject to the Act all or part of the wages or fringe
benefits due under the Act, the Contracting Officer may, after
authorization or by direction of the Department of Labor and
written notification to the Contractor, take action to cause sus-
pension of any further payment or advance of funds until such
violations have ceased. Additionally, any failure to comply
with the requirements of this clause may be grounds for ter-
mination of the right to proceed with the contract work. In
such event, the Government may enter into other contracts or
arrangements for completion of the work, charging the Con-
tractor in default with any additional cost.

(1) Subcontracts. The Contractor agrees to insert this clause
in all subcontracts subject to the Act.

(m) Collective bargaining agreements applicable to ser-
vice employees. If wages to be paid or fringe benefits to be fur-
nished any service employees employed by the Government
Prime Contractor or any subcontractor under the contract are
provided for in a collective bargaining agreement which is or



FAC 2005-38 DECEMBER 10, 2009

SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.232-16

tract to the Government’s right to require delivery of the prop-
erty to the Government if—

(A) The Contractor defaults; or

(B) The subcontractor becomes bankrupt or
insolvent.

(5) If the financing payments are in the form of com-
mercial item financing payments, the terms of the subcontract
or interdivisional order concerning payments—

(i) Are constructed in accordance with
FAR 32.206(c) and included in a subcontract for a commer-
cial item purchase that meets the definition and standards for
acquisition of commercial items in FAR Parts 2 and 12;
(i1) Are in conformance with the requirements of
FAR 32.504(g); and
(iii) Subordinate all subcontractor rights concerning
property to which the Government has title under the subcon-
tract to the Government’s right to require delivery of the prop-
erty to the Government if—
(A) The Contractor defaults; or
(B) The subcontractor becomes bankrupt or
insolvent.

(6) If financing is in the form of progress payments, the
progress payment rate in the subcontract is the customary rate
used by the contracting agency, depending on whether the
subcontractor is or is not a small business concern.

(7) Concerning any proceeds received by the Govern-
ment for property to which title has vested in the Government
under the subcontract terms, the parties agree that the pro-
ceeds shall be applied to reducing any unliquidated financing
payments by the Government to the Contractor under this
contract.

(8) If no unliquidated financing payments to the Con-
tractor remain, but there are unliquidated financing payments
that the Contractor has made to any subcontractor, the Con-
tractor shall be subrogated to all the rights the Government
obtained through the terms required by this clause to be in any
subcontract, as if all such rights had been assigned and trans-
ferred to the Contractor.

(9) To facilitate small business participation in subcon-
tracting under this contract, the Contractor shall provide
financing payments to small business concerns, in conformity
with the standards for customary contract financing payments
stated in FAR 32.113. The Contractor shall not consider the
need for such financing payments as a handicap or adverse
factor in the award of subcontracts.

(k) Limitations on undefinitized contract actions. Notwith-
standing any other progress payment provisions in this con-
tract, progress payments may not exceed 80 percent of costs
incurred on work accomplished under undefinitized contract
actions. A “contract action” is any action resulting in a con-
tract, as defined in Subpart 2.1, including contract modifica-
tions for additional supplies or services, but not including
contract modifications that are within the scope and under the

terms of the contract, such as contract modifications issued
pursuant to the Changes clause, or funding and other admin-
istrative changes. This limitation shall apply to the costs
incurred, as computed in accordance with paragraph (a) of
this clause, and shall remain in effect until the contract action
is definitized. Costs incurred which are subject to this limita-
tion shall be segregated on Contractor progress payment
requests and invoices from those costs eligible for higher
progress payment rates. For purposes of progress payment lig-
uidation, as described in paragraph (b) of this clause, progress
payments for undefinitized contract actions shall be liquidated
at 80 percent of the amount invoiced for work performed
under the undefinitized contract action as long as the contract
action remains undefinitized. The amount of unliquidated
progress payments for undefinitized contract actions shall not
exceed 80 percent of the maximum liability of the Govern-
ment under the undefinitized contract action or such lower
limit specified elsewhere in the contract. Separate limits may
be specified for separate actions.

(1) Due date. The designated payment office will make
progress payments on the [Contracting Officer
insert date as prescribed by agency head; if not prescribed,
insert “30th”’] day after the designated billing office receives
a proper progress payment request. In the event that the Gov-
ernment requires an audit or other review of a specific
progress payment request to ensure compliance with the terms
and conditions of the contract, the designated payment office
is not compelled to make payment by the specified due date.
Progress payments are considered contract financing and are
not subject to the interest penalty provisions of the Prompt
Payment Act.

(m) Progress payments under indefinite-delivery con-
tracts. The Contractor shall account for and submit progress
payment requests under individual orders as if the order con-
stituted a separate contract, unless otherwise specified in this
contract.

(End of clause)

Alternate I (Mar 2000). If the contract is with a small busi-
ness concern, change each mention of the progress payment
and liquidation rates excepting paragraph (k) to the customary
rate of 85 percent for small business concerns (see
FAR 32.501-1).

Alternate Il (Apr 2003). If the contract is a letter contract,
add paragraphs (n) and (o). The amount specified in
paragraph (o) shall not exceed 80 percent of the maximum lia-
bility of the Government under the letter contract. The con-
tracting officer may specify separate limits for separate parts
of the work.

(n) The Contracting Officer will liquidate progress pay-
ments made under this letter contract, unless previously liqui-
dated under paragraph (b) of this clause, using the following
procedures:
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(1) If this letter contract is superseded by a definitive
contract, unliquidated progress payments made under this letter
contract shall be liquidated by deducting the amount from the
first progress or other payments made under the definitive
contract.

(2) If this letter contract is not superseded by a definitive
contract calling for the furnishing of all or part of the articles or
services covered under the letter contract, unliquidated progress
payments made under the letter contract shall be liquidated by
deduction from the amount payable under the Termination
clause.

(3) If this letter contract is partly terminated and partly
superseded by a contract, the Government will allocate the
unliquidated progress payments to the terminated and untermi-
nated portions as the Government deems equitable, and will lig-
uidate each portion under the relevant procedure in
paragraphs (n)(1) and (n)(2) of this clause.

(4) If the method of liquidating progress payments pro-
vided in this clause does not result in full liquidation, the Con-
tractor shall immediately pay the unliquidated balance to the
Government on demand.

(o) The amount of unliquidated progress payments shall
not exceed [Contracting Officer specify dollar
amount).

Alternate Il (Apr 2003). As prescribed in 32.502-4(d), add
the following paragraph (n) to the basic clause. If Alternate 11
is also being used, redesignate the following paragraph as
paragraph (p):

(n) The provisions of this clause will not be applicable to

individual orders at or below the simplified acquisition
threshold.

52.232-17 Interest.

As prescribed in 32.611(a) and (b), insert the following
clause:

INTEREST (OCT 2008)

(a) Except as otherwise provided in this contract under a
Price Reduction for Defective Cost or Pricing Data clause or
a Cost Accounting Standards clause, all amounts that become
payable by the Contractor to the Government under this con-
tract shall bear simple interest from the date due until paid
unless paid within 30 days of becoming due. The interest rate
shall be the interest rate established by the Secretary of the
Treasury as provided in Section 611 of the Contract Disputes
Act of 1978 (Public Law 95-563), which is applicable to the
period in which the amount becomes due, as provided in para-
graph (e) of this clause, and then at the rate applicable for each
six-month period as fixed by the Secretary until the amount is
paid.

52.2-214 (FAC 2005-38)

(b) The Government may issue a demand for payment to
the Contractor upon finding a debt is due under the contract.

(¢) Final Decisions. The Contracting Officer will issue a
final decision as required by 33.211 if—

(1) The Contracting Officer and the Contractor are
unable to reach agreement on the existence or amount of a
debt in a timely manner;

(2) The Contractor fails to liquidate a debt previously
demanded by the Contracting Officer within the timeline
specified in the demand for payment unless the amounts were
notrepaid because the Contractor has requested an installment
payment agreement; or

(3) The Contractor requests a deferment of collection on
a debt previously demanded by the Contracting Officer (see
32.607-2).

(d) If a demand for payment was previously issued for the
debt, the demand for payment included in the final decision
shall identify the same due date as the original demand for
payment.

(e) Amounts shall be due at the earliest of the following
dates:

(1) The date fixed under this contract.

(2) The date of the first written demand for payment,
including any demand for payment resulting from a default
termination.

(f) The interest charge shall be computed for the actual
number of calendar days involved beginning on the due date
and ending on—

(1) The date on which the designated office receives
payment from the Contractor;

(2) The date of issuance of a Government check to the
Contractor from which an amount otherwise payable has been
withheld as a credit against the contract debt; or

(3) The date on which an amount withheld and applied
to the contract debt would otherwise have become payable to
the Contractor.

(g) The interest charge made under this clause may be
reduced under the procedures prescribed in 32.608-2 of the
Federal Acquisition Regulation in effect on the date of this
contract.

(End of clause)

52.232-18 Availability of Funds.
As prescribed in 32.705-1(a), insert the following clause:

AVAILABILITY OF FUNDS (APR 1984)

Funds are not presently available for this contract. The
Government’s obligation under this contract is contingent
upon the availability of appropriated funds from which pay-
ment for contract purposes can be made. No legal liability on
the part of the Government for any payment may arise until
funds are made available to the Contracting Officer for this
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contract and until the Contractor receives notice of such avail-
ability, to be confirmed in writing by the Contracting Officer.

(End of clause)

52.232-19 Availability of Funds for the Next Fiscal Year.
As prescribed in 32.705-1(b), insert the following clause in
solicitations and contracts if a one-year indefinite-quantity or
requirements contract for services is contemplated and the
contract (a) is funded by annual appropriations and (b) is to
extend beyond the initial fiscal year (see 32.703-2(b)):

AVAILABILITY OF FUNDS FOR THE NEXT FISCAL YEAR
(APR 1984)

Funds are not presently available for performance under
this contract beyond . The Government’s obligation
for performance of this contract beyond that date is contingent
upon the availability of appropriated funds from which pay-
ment for contract purposes can be made. No legal liability on
the part of the Government for any payment may arise for per-
formance under this contract beyond , until funds are
made available to the Contracting Officer for performance
and until the Contractor receives notice of availability, to be
confirmed in writing by the Contracting Officer.

(End of clause)

52.232-20 Limitation of Cost.

As prescribed in 32.705-2(a), insert the following clause in
solicitations and contracts if a fully funded cost-reimburse-
ment contract is contemplated, whether or not the contract
provides for payment of a fee. The 60-day period may be var-
ied from 30 to 90 days and the 75 percent from 75 to
85 percent. “Task Order” or other appropriate designation
may be substituted for “Schedule” wherever that word
appears in the clause.

LIMITATION OF COST (APR 1984)

(a) The parties estimate that performance of this contract,
exclusive of any fee, will not cost the Government more than
(1) the estimated cost specified in the Schedule or, (2) if this
is a cost-sharing contract, the Government’s share of the esti-
mated cost specified in the Schedule. The Contractor agrees
to use its best efforts to perform the work specified in the
Schedule and all obligations under this contract within the
estimated cost, which, if this is a cost-sharing contract,
includes both the Government’s and the Contractor’s share of
the cost.

(b) The Contractor shall notify the Contracting Officer in
writing whenever it has reason to believe that—

(1) The costs the Contractor expects to incur under this
contract in the next 60 days, when added to all costs previ-
ously incurred, will exceed 75 percent of the estimated cost
specified in the Schedule; or

(2) The total cost for the performance of this contract,
exclusive of any fee, will be either greater or substantially less
than had been previously estimated.

(c) As part of the notification, the Contractor shall provide
the Contracting Officer a revised estimate of the total cost of
performing this contract.

(d) Except as required by other provisions of this contract,
specifically citing and stated to be an exception to this
clause—

(1) The Government is not obligated to reimburse the
Contractor for costs incurred in excess of (i) the estimated
cost specified in the Schedule or, (ii) if this is a cost-sharing
contract, the estimated cost to the Government specified in the
Schedule; and

(2) The Contractor is not obligated to continue perfor-
mance under this contract (including actions under the Termi-
nation clause of this contract) or otherwise incur costs in
excess of the estimated cost specified in the Schedule, until
the Contracting Officer (i) notifies the Contractor in writing
that the estimated cost has been increased and (ii) provides a
revised estimated total cost of performing this contract. If this
is a cost-sharing contract, the increase shall be allocated in
accordance with the formula specified in the Schedule.

(e) No notice, communication, or representation in any
form other than that specified in paragraph (d)(2) of this
clause, or from any person other than the Contracting Officer,
shall affect this contract’s estimated cost to the Government.
In the absence of the specified notice, the Government is not
obligated to reimburse the Contractor for any costs in excess
of the estimated cost or, if this is a cost-sharing contract, for
any costs in excess of the estimated cost to the Government
specified in the Schedule, whether those excess costs were
incurred during the course of the contract or as a result of
termination.

(f) If the estimated cost specified in the Schedule is
increased, any costs the Contractor incurs before the increase
that are in excess of the previously estimated cost shall be
allowable to the same extent as if incurred afterward, unless
the Contracting Officer issues a termination or other notice
directing that the increase is solely to cover termination or
other specified expenses.

(g) Change orders shall not be considered an authorization
to exceed the estimated cost to the Government specified in
the Schedule, unless they contain a statement increasing the
estimated cost.

(h) If this contract is terminated or the estimated cost is not
increased, the Government and the Contractor shall negotiate
an equitable distribution of all property produced or pur-
chased under the contract, based upon the share of costs
incurred by each.

(End of clause)
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52.232-21 [Reserved]

52.232-22 Limitation of Funds.

As prescribed in 32.705-2(b), insert the following clause in
solicitations and contracts if an incrementally funded cost-
reimbursement contract is contemplated. The 60-day period
may be varied from 30 to 90 days and the 75 percent from 75
to 85 percent. “Task Order” or other appropriate designation
may be substituted for “Schedule” wherever that word
appears in the clause.

LIMITATION OF FUNDS (APR 1984)

(a) The parties estimate that performance of this contract
will not cost the Government more than (1) the estimated cost
specified in the Schedule or, (2) if this is a cost-sharing con-
tract, the Government’s share of the estimated cost specified
in the Schedule. The Contractor agrees to use its best efforts
to perform the work specified in the Schedule and all obliga-
tions under this contract within the estimated cost, which, if
this is a cost-sharing contract, includes both the Government’s
and the Contractor’s share of the cost.

(b) The Schedule specifies the amount presently available
for payment by the Government and allotted to this contract,
the items covered, the Government’s share of the cost if this
is a cost-sharing contract, and the period of performance it is
estimated the allotted amount will cover. The parties contem-
plate that the Government will allot additional funds incre-
mentally to the contract up to the full estimated cost to the
Government specified in the Schedule, exclusive of any fee.
The Contractor agrees to perform, or have performed, work on
the contract up to the point at which the total amount paid and
payable by the Government under the contract approximates
but does not exceed the total amount actually allotted by the
Government to the contract.

(c) The Contractor shall notify the Contracting Officer in
writing whenever it has reason to believe that the costs it
expects to incur under this contract in the next 60 days, when
added to all costs previously incurred, will exceed 75 percent
of (1) the total amount so far allotted to the contract by the
Government or, (2)if this is a cost-sharing contract, the
amount then allotted to the contract by the Government plus
the Contractor’s corresponding share. The notice shall state
the estimated amount of additional funds required to continue
performance for the period specified in the Schedule.

(d) Sixty days before the end of the period specified in the
Schedule, the Contractor shall notify the Contracting Officer
in writing of the estimated amount of additional funds, if any,
required to continue timely performance under the contract or
for any further period specified in the Schedule or otherwise
agreed upon, and when the funds will be required.

(e) If, after notification, additional funds are not allotted by
the end of the period specified in the Schedule or another
agreed-upon date, upon the Contractor’s written request the
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Contracting Officer will terminate this contract on that date in
accordance with the provisions of the Termination clause of
this contract. If the Contractor estimates that the funds avail-
able will allow it to continue to discharge its obligations
beyond that date, it may specify a later date in its request, and
the Contracting Officer may terminate this contract on that
later date.

(f) Except as required by other provisions of this contract,
specifically citing and stated to be an exception to this
clause—

(1) The Government is not obligated to reimburse the
Contractor for costs incurred in excess of the total amount
allotted by the Government to this contract; and

(2) The Contractor is not obligated to continue perfor-
mance under this contract (including actions under the Termi-
nation clause of this contract) or otherwise incur costs in
excess of—

(i) The amount then allotted to the contract by the
Government or;

(i) If this is a cost-sharing contract, the amount then
allotted by the Government to the contract plus the Contrac-
tor’s corresponding share, until the Contracting Officer noti-
fies the Contractor in writing that the amount allotted by the
Government has been increased and specifies an increased
amount, which shall then constitute the total amount allotted
by the Government to this contract.

(g) The estimated cost shall be increased to the extent that
(1) the amount allotted by the Government or, (2) if this is a
cost-sharing contract, the amount then allotted by the Govern-
ment to the contract plus the Contractor’s corresponding
share, exceeds the estimated cost specified in the Schedule. If
this is a cost-sharing contract, the increase shall be allocated
in accordance with the formula specified in the Schedule.

(h) No notice, communication, or representation in any
form other than that specified in paragraph (f)(2) of this
clause, or from any person other than the Contracting Officer,
shall affect the amount allotted by the Government to this con-
tract. In the absence of the specified notice, the Government
is not obligated to reimburse the Contractor for any costs in
excess of the total amount allotted by the Government to this
contract, whether incurred during the course of the contract or
as a result of termination.

(1) When and to the extent that the amount allotted by the
Government to the contract is increased, any costs the Con-
tractor incurs before the increase that are in excess of—

(1) The amount previously allotted by the Government
or;

(2) If this is a cost-sharing contract, the amount previ-
ously allotted by the Government to the contract plus the Con-
tractor’s corresponding share, shall be allowable to the same
extent as if incurred afterward, unless the Contracting Officer
issues a termination or other notice and directs that the
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increase is solely to cover termination or other specified
expenses.

(j) Change orders shall not be considered an authorization
to exceed the amount allotted by the Government specified in
the Schedule, unless they contain a statement increasing the
amount allotted.

(k) Nothing in this clause shall affect the right of the Gov-
ernment to terminate this contract. If this contract is termi-
nated, the Government and the Contractor shall negotiate an
equitable distribution of all property produced or purchased
under the contract, based upon the share of costs incurred by
each.

(1) If the Government does not allot sufficient funds to
allow completion of the work, the Contractor is entitled to a
percentage of the fee specified in the Schedule equalling the
percentage of completion of the work contemplated by this
contract.

(End of clause)

52.232-23 Assignment of Claims.
As prescribed in 32.806(a)(1), insert the following clause:

ASSIGNMENT OF CLAIMS (JAN 1986)

(a) The Contractor, under the Assignment of Claims Act,
asamended, 31 U.S.C. 3727,41 U.S.C. 15 (hereafter referred
to as “the Act”), may assign its rights to be paid amounts due
or to become due as a result of the performance of this contract
to a bank, trust company, or other financing institution, includ-
ing any Federal lending agency. The assignee under such an
assignment may thereafter further assign or reassign its right
under the original assignment to any type of financing insti-
tution described in the preceding sentence.

(b) Any assignment or reassignment authorized under the
Act and this clause shall cover all unpaid amounts payable
under this contract, and shall not be made to more than one
party, except that an assignment or reassignment may be made
to one party as agent or trustee for two or more parties partic-
ipating in the financing of this contract.

(c) The Contractor shall not furnish or disclose to any
assignee under this contract any classified document (includ-
ing this contract) or information related to work under this
contract until the Contracting Officer authorizes such action
in writing.

(End of clause)

Alternate I (Apr 1984). If a no-setoff commitment is to be

included in the contract (see 32.801 and 32.803(d)), add the

following sentence at the end of paragraph (a) of the basic
clause:

Unless otherwise stated in this contract, payments to an
assignee of any amounts due or to become due under this con-

tract shall not, to the extent specified in the Act, be subject to
reduction or setoff.

52.232-24 Prohibition of Assignment of Claims.
As prescribed in 32.806(b), insert the following clause:

PROHIBITION OF ASSIGNMENT OF CLAIMS (Jan 1986)

The assignment of claims under the Assignment of Claims
Act 0of 1940, as amended, 31 U.S.C. 3727, 41 U.S.C. 15, is
prohibited for this contract.

(End of clause)

52.232-25 Prompt Payment.
As prescribed in 32.908(c), insert the following clause:

PROMPT PAYMENT (OCT 2008)

Notwithstanding any other payment clause in this contract,
the Government will make invoice payments under the terms
and conditions specified in this clause. The Government con-
siders payment as being made on the day a check is dated or
the date of an electronic funds transfer (EFT). Definitions of
pertinent terms are set forth in sections 2.101, 32.001, and
32.902 of the Federal Acquisition Regulation. All days
referred to in this clause are calendar days, unless otherwise
specified. (However, see paragraph (a)(4) of this clause con-
cerning payments due on Saturdays, Sundays, and legal
holidays.)

(a) Invoice payments—(1) Due date.(i) Except as indi-
cated in paragraphs (a)(2) and (c) of this clause, the due date
for making invoice payments by the designated payment
office is the later of the following two events:

(A) The 30th day after the designated billing
office receives a proper invoice from the Contractor (except
as provided in paragraph (a)(1)(ii) of this clause).

(B) The 30th day after Government acceptance of
supplies delivered or services performed. For a final invoice,
when the payment amount is subject to contract settlement
actions, acceptance is deemed to occur on the effective date of
the contract settlement.

(i1) If the designated billing office fails to annotate
the invoice with the actual date of receipt at the time of receipt,
the invoice payment due date is the 30th day after the date of
the Contractor’s invoice, provided the designated billing
office receives a proper invoice and there is no disagreement
over quantity, quality, or Contractor compliance with contract
requirements.

(2) Certain food products and other payments.(i) Due
dates on Contractor invoices for meat, meat food products, or
fish; perishable agricultural commodities; and dairy products,
edible fats or oils, and food products prepared from edible fats
or oils are—
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(A) For meat or meat food products, as defined in
section 2(a)(3) of the Packers and Stockyard Act of 1921
(7 U.S.C. 182(3)), and as further defined in Pub. L. 98-181,
including any edible fresh or frozen poultry meat, any perish-
able poultry meat food product, fresh eggs, and any perishable
egg product, as close as possible to, but not later than, the
7th day after product delivery.

(B) For fresh or frozen fish, as defined in
section 204(3) of the Fish and Seafood Promotion Act of 1986
(16 U.S.C. 4003(3)), as close as possible to, but not later than,
the 7th day after product delivery.

(C) For perishable agricultural commodities, as
defined in section 1(4) of the Perishable Agricultural Com-
modities Act of 1930 (7 U.S.C. 499a(4)), as close as possible
to, but not later than, the 10th day after product delivery,
unless another date is specified in the contract.

(D) For dairy products, as defined in
section 111(e) of the Dairy Production Stabilization Act
of 1983 (7 U.S.C. 4502(e)), edible fats or oils, and food prod-
ucts prepared from edible fats or oils, as close as possible to,
but not later than, the 10th day after the date on which a proper
invoice has been received. Liquid milk, cheese, certain pro-
cessed cheese products, butter, yogurt, ice cream, mayon-
naise, salad dressings, and other similar products, fall within
this classification. Nothing in the Act limits this classification
to refrigerated products. When questions arise regarding the
proper classification of a specific product, prevailing industry
practices will be followed in specifying a contract payment
due date. The burden of proof that a classification of a specific
product is, in fact, prevailing industry practice is upon the
Contractor making the representation.

(i1) If the contract does not require submission of an
invoice for payment (e.g., periodic lease payments), the due
date will be as specified in the contract.

(3) Contractor's invoice. The Contractor shall prepare
and submit invoices to the designated billing office specified
in the contract. A proper invoice must include the items listed
in paragraphs (a)(3)(i) through (a)(3)(x) of this clause. If the
invoice does not comply with these requirements, the desig-
nated billing office will return it within 7 days after receipt
(3 days for meat, meat food products, or fish; 5 days for per-
ishable agricultural commodities, dairy products, edible fats
or oils, and food products prepared from edible fats or oils),
with the reasons why it is not a proper invoice. The Govern-
ment will take into account untimely notification when com-
puting any interest penalty owed the Contractor.

(1) Name and address of the Contractor.

(i1) Invoice date and invoice number. (The Contrac-
tor should date invoices as close as possible to the date of the
mailing or transmission.)

(iii) Contract number or other authorization for sup-
plies delivered or services performed (including order number
and contract line item number).
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(iv) Description, quantity, unit of measure, unit
price, and extended price of supplies delivered or services
performed.

(v) Shipping and payment terms (e.g., shipment
number and date of shipment, discount for prompt payment
terms). Bill of lading number and weight of shipment will be
shown for shipments on Government bills of lading.

(vi) Name and address of Contractor official to
whom payment is to be sent (must be the same as that in the
contract or in a proper notice of assignment).

(vii) Name (where practicable), title, phone number,
and mailing address of person to notify in the event of a defec-
tive invoice.

(viii) Taxpayer Identification Number (TIN). The
Contractor shall include its TIN on the invoice only if required
elsewhere in this contract.

(ix) Electronic funds transfer (EFT) banking
information.

(A) The Contractor shall include EFT banking
information on the invoice only if required elsewhere in this
contract.

(B) If EFT banking information is not required to
be on the invoice, in order for the invoice to be a proper
invoice, the Contractor shall have submitted correct EFT
banking information in accordance with the applicable solic-
itation provision (e.g., 52.232-38, Submission of Electronic
Funds Transfer Information with Offer), contract clause
(e.g., 52.232-33, Payment by Electronic Funds Transfer—
Central Contractor Registration, or 52.232-34, Payment by
Electronic Funds Transfer-Other Than Central Contractor
Registration), or applicable agency procedures.

(C) EFT banking information is not required if the
Government waived the requirement to pay by EFT.

(x) Any other information or documentation
required by the contract (e.g., evidence of shipment).

(4) Interest penalty. The designated payment office will
pay an interest penalty automatically, without request from
the Contractor, if payment is not made by the due date and the
conditions listed in paragraphs (a)(4)(i) through (a)(4)(iii) of
this clause are met, if applicable. However, when the due date
falls on a Saturday, Sunday, or legal holiday, the designated
payment office may make payment on the following working
day without incurring a late payment interest penalty.

(1) The designated billing office received a proper
invoice.

(i1) The Government processed a receiving report or
other Government documentation authorizing payment, and
there was no disagreement over quantity, quality, or Contrac-
tor compliance with any contract term or condition.

(ii1) In the case of a final invoice for any balance of
funds due the Contractor for supplies delivered or services
performed, the amount was not subject to further contract set-
tlement actions between the Government and the Contractor.
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(5) Computing penalty amount. The Government will
compute the interest penalty in accordance with the Office of
Management and Budget prompt payment regulations at
5 CFR Part 1315.

(i) For the sole purpose of computing an interest pen-
alty that might be due the Contractor, Government acceptance
is deemed to occur constructively on the 7th day (unless oth-
erwise specified in this contract) after the Contractor delivers
the supplies or performs the services in accordance with the
terms and conditions of the contract, unless there is a disagree-
ment over quantity, quality, or Contractor compliance with a
contract provision. If actual acceptance occurs within the con-
structive acceptance period, the Government will base the
determination of an interest penalty on the actual date of
acceptance. The constructive acceptance requirement does
not, however, compel Government officials to accept supplies
or services, perform contract administration functions, or
make payment prior to fulfilling their responsibilities.

(i) The prompt payment regulations at
5 CFR 1315.10(c) do not require the Government to pay inter-
est penalties if payment delays are due to disagreement
between the Government and the Contractor over the payment
amount or other issues involving contract compliance, or on
amounts temporarily withheld or retained in accordance with
the terms of the contract. The Government and the Contractor
shall resolve claims involving disputes and any interest that
may be payable in accordance with the clause at
FAR 52.233-1, Disputes.

(6) Discounts for prompt payment. The designated pay-
ment office will pay an interest penalty automatically, without
request from the Contractor, if the Government takes a dis-
count for prompt payment improperly. The Government will
calculate the interest penalty in accordance with the prompt
payment regulations at 5 CFR Part 1315.

(7) Additional interest penalty.(i) The designated pay-
ment office will pay a penalty amount, calculated in accor-
dance with the prompt payment regulations at 5 CFR
Part 1315 in addition to the interest penalty amount only if—

(A) The Government owes an interest penalty of
$1 or more;

(B) The designated payment office does not pay
the interest penalty within 10 days after the date the invoice
amount is paid; and

(C) The Contractor makes a written demand to the
designated payment office for additional penalty payment, in
accordance with paragraph (a)(7)(ii) of this clause, post-
marked not later than 40 days after the invoice amount is paid.

(i1)(A) The Contractor shall support written demands
for additional penalty payments with the following data. The
Government will not request any additional data. The Con-
tractor shall—

(1) Specifically assert that late payment inter-
est is due under a specific invoice, and request payment of all

overdue late payment interest penalty and such additional
penalty as may be required;

(2) Attach a copy of the invoice on which the
unpaid late payment interest is due; and

(3) State that payment of the principal has been
received, including the date of receipt.

(B) If there is no postmark or the postmark is
illegible—

(1) The designated payment office that
receives the demand will annotate it with the date of receipt,
provided the demand is received on or before the 40th day
after payment was made; or

(2) If the designated payment office fails to
make the required annotation, the Government will determine
the demand’s validity based on the date the Contractor has
placed on the demand, provided such date is no later than the
40th day after payment was made.

(iii) The additional penalty does not apply to pay-
ments regulated by other Government regulations
(e.g., payments under utility contracts subject to tariffs and
regulation).

(b) Contract financing payment. If this contract provides
for contract financing, the Government will make contract
financing payments in accordance with the applicable con-
tract financing clause.

(c) Fast payment procedure due dates. If this contract con-
tains the clause at 52.213-1, Fast Payment Procedure, pay-
ments will be made within 15 days after the date of receipt of
the invoice.

(d) Overpayments. If the Contractor becomes aware of a
duplicate contract financing or invoice payment or that the
Government has otherwise overpaid on a contract financing or
invoice payment, the Contractor shall—

(1) Remit the overpayment amount to the payment
office cited in the contract along with a description of the
overpayment including the—

(i) Circumstances of the overpayment (e.g., dupli-
cate payment, erroneous payment, liquidation errors, date(s)
of overpayment);

(i) Affected contract number and delivery order
number if applicable;

(ii1) Affected contract line item or subline item, if
applicable; and

(iv) Contractor point of contact.

(2) Provide a copy of the remittance and supporting doc-
umentation to the Contracting Officer.

(End of clause)

Alternate I (Feb 2002). As prescribed in 32.908(c)(3), add
the following paragraph (e) to the basic clause:

(e) Invoices for interim payments. For interim payments
under this cost-reimbursement contract for services—
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(1) Paragraphs (a)(2), (a)(3), (a)(4)(ii), (a)(4)(iii), and
(a)(5)(i) do not apply;

(2) For purposes of computing late payment interest
penalties that may apply, the due date for payment is the
30th day after the designated billing office receives a proper
invoice; and

(3) The contractor shall submit invoices for interim pay-
ments in accordance with paragraph (a) of FAR 52.216-7,
Allowable Cost and Payment. If the invoice does not comply
with contract requirements, it will be returned within 7 days
after the date the designated billing office received the invoice.

52.232-26 Prompt Payment for Fixed-Price Architect-
Engineer Contracts.
As prescribed in 32.908(a), insert the following clause:

PROMPT PAYMENT FOR FIXED-PRICE ARCHITECT-
ENGINEER CONTRACTS (OCT 2008)

Notwithstanding any other payment terms in this contract,
the Government will make invoice payments under the terms
and conditions specified in this clause. The Government con-
siders payment as being made on the day a check is dated or
the date of an electronic funds transfer. Definitions of perti-
nent terms are set forth in sections 2.101, 32.001, and 32.902
of the Federal Acquisition Regulation. All days referred to in
this clause are calendar days, unless otherwise specified.
(However, see paragraph (a)(3) of this clause concerning pay-
ments due on Saturdays, Sundays, and legal holidays.)

(a) Invoice payments—(1) Due date. The due date for mak-
ing invoice payments is—

(1) For work or services completed by the Contractor,
the later of the following two events:

(A) The 30th day after the designated billing
office receives a proper invoice from the Contractor (except
as provided in paragraph (a)(1)(iii) of this clause).

(B) The 30th day after Government acceptance of
the work or services completed by the Contractor. For a final
invoice, when the payment amount is subject to contract set-
tlement actions (e.g., release of claims), acceptance is deemed
to occur on the effective date of the settlement.

(il) The due date for progress payments is the
30th day after Government approval of Contractor estimates
of work or services accomplished.

(iii) If the designated billing office fails to annotate
the invoice or payment request with the actual date of receipt
at the time of receipt, the payment due date is the 30th day
after the date of the Contractor’s invoice or payment request,
provided the designated billing office receives a proper
invoice or payment request and there is no disagreement over
quantity, quality, or Contractor compliance with contract
requirements.

(2) Contractor's invoice. The Contractor shall prepare
and submit invoices to the designated billing office specified
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in the contract. A proper invoice must include the items listed
in paragraphs (a)(2)(i) through (a)(2)(x) of this clause. If the
invoice does not comply with these requirements, the desig-
nated billing office will return it within 7 days after receipt,
with the reasons why it is not a proper invoice. When comput-
ing any interest penalty owed the Contractor, the Government
will take into account if the Government notifies the Contrac-
tor of an improper invoice in an untimely manner.

(1) Name and address of the Contractor.

(i1) Invoice date and invoice number. (The Contrac-
tor should date invoices as close as possible to the date of
mailing or transmission.)

(ii1) Contract number or other authorization for work
or services performed (including order number and contract
line item number).

(iv) Description of work or services performed.

(v) Delivery and payment terms (e.g., discount for
prompt payment terms).

(vi) Name and address of Contractor official to
whom payment is to be sent (must be the same as that in the
contract or in a proper notice of assignment).

(vii) Name (where practicable), title, phone number,
and mailing address of person to notify in the event of a defec-
tive invoice.

(viii) Taxpayer Identification Number (TIN). The
Contractor shall include its TIN on the invoice only if required
elsewhere in this contract.

(ix) Electronic funds transfer (EFT) banking
information.

(A) The Contractor shall include EFT banking
information on the invoice only if required elsewhere in this
contract.

(B) If EFT banking information is not required to
be on the invoice, in order for the invoice to be a proper
invoice, the Contractor shall have submitted correct EFT
banking information in accordance with the applicable solic-
itation provision (e.g., 52.232-38, Submission of Electronic
Funds Transfer Information with Offer), contract clause
(e.g., 52.232-33, Payment by Electronic Funds Transfer—
Central Contractor Registration, or 52.232-34, Payment by
Electronic Funds Transfer—Other Than Central Contractor
Registration), or applicable agency procedures.

(C) EFT banking information is not required if the
Government waived the requirement to pay by EFT.

(x) Any other information or documentation
required by the contract.

(3) Interest penalty. The designated payment office will
pay an interest penalty automatically, without request from
the Contractor, if payment is not made by the due date and the
conditions listed in paragraphs (a)(3)(i) through (a)(3)(iii) of
this clause are met, if applicable. However, when the due date
falls on a Saturday, Sunday, or legal holiday, the designated
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payment office may make payment on the following working
day without incurring a late payment interest penalty.

(i) The designated billing office received a proper
invoice.

(i1) The Government processed a receiving report or
other Government documentation authorizing payment and
there was no disagreement over quantity, quality, Contractor
compliance with any contract term or condition, or requested
progress payment amount.

(iii) In the case of a final invoice for any balance of
funds due the Contractor for work or services performed, the
amount was not subject to further contract settlement actions
between the Government and the Contractor.

(4) Computing penalty amount. The Government will
compute the interest penalty in accordance with the Office of
Management and Budget prompt payment regulations at
5 CFR Part 1315.

(1) For the sole purpose of computing an interest pen-
alty that might be due the Contractor, Government acceptance
or approval is deemed to occur constructively as shown in
paragraphs (a)(4)(i)(A) and (B) of this clause. If actual accep-
tance or approval occurs within the constructive acceptance or
approval period, the Government will base the determination
of an interest penalty on the actual date of acceptance or
approval. Constructive acceptance or constructive approval
requirements do not apply if there is a disagreement over
quantity, quality, Contractor compliance with a contract pro-
vision, or requested progress payment amounts. These
requirements also do not compel Government officials to
accept work or services, approve Contractor estimates, per-
form contract administration functions, or make payment
prior to fulfilling their responsibilities.

(A) For work or services completed by the Con-
tractor, Government acceptance is deemed to occur construc-
tively on the 7th day after the Contractor completes the work
or services in accordance with the terms and conditions of the
contract.

(B) For progress payments, Government approval
is deemed to occur on the 7th day after the designated billing
office receives the Contractor estimates.

(ii)) The prompt payment regulations at
5 CFR 1315.10(c) do not require the Government to pay inter-
est penalties if payment delays are due to disagreement
between the Government and the Contractor over the payment
amount or other issues involving contract compliance, or on
amounts temporarily withheld or retained in accordance with
the terms of the contract. The Government and the Contractor
shall resolve claims involving disputes, and any interest that
may be payable in accordance with the clause at
FAR 52.233-1, Disputes.

(5) Discounts for prompt payment. The designated pay-
ment office will pay an interest penalty automatically, without
request from the Contractor, if the Government takes a dis-

count for prompt payment improperly. The Government will
calculate the interest penalty in accordance with 5 CFR
Part 1315.

(6) Additional interest penalty.(i) The designated pay-
ment office will pay a penalty amount, calculated in accor-
dance with the prompt payment regulations at 5 CFR
Part 1315, in addition to the interest penalty amount only if—

(A) The Government owes an interest penalty of
$1 or more;

(B) The designated payment office does not pay
the interest penalty within 10 days after the date the invoice
amount is paid; and

(C) The contractor makes a written demand to the
designated payment office for additional penalty payment, in
accordance with paragraph (a)(6)(ii) of this clause, post-
marked not later than 40 days after the date the invoice
amount is paid.

(i1)(A) The Contractor shall support written demands
for additional penalty payments with the following data. The
Government will not request any additional data. The Con-
tractor shall—

(1) Specifically assert that late payment inter-
est is due under a specific invoice, and request payment of all
overdue late payment interest penalty and such additional
penalty as may be required;

(2) Attach a copy of the invoice on which the
unpaid late payment interest is due; and

(3) State that payment of the principal has been
received, including the date of receipt.

(B) If there is no postmark or the postmark is
illegible—

(1) The designated payment office that
receives the demand will annotate it with the date of receipt,
provided the demand is received on or before the 40th day
after payment was made; or

(2) If the designated payment office fails to
make the required annotation, the Government will determine
the demand’s validity based on the date the Contractor has
placed on the demand, provided such date is no later than the
40th day after payment was made.

(ii1) The additional penalty does not apply to pay-
ments regulated by other Government regulations
(e.g., payments under utility contracts subject to tariffs and
regulation).

(b) Contract financing payments. If this contract provides
for contract financing, the Government will make contract
financing payments in accordance with the applicable con-
tract financing clause.

(¢) Overpayments. 1f the Contractor becomes aware of a
duplicate contract financing or invoice payment or that the
Government has otherwise overpaid on a contract financing or
invoice payment, the Contractor shall—
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(1) Remit the overpayment amount to the payment
office cited in the contract along with a description of the
overpayment including the—

(1) Circumstances of the overpayment (e.g., dupli-
cate payment, erroneous payment, liquidation errors, date(s)
of overpayment);

(i) Affected contract number and delivery order
number if applicable;

(iii) Affected contract line item or subline item, if
applicable; and

(iv) Contractor point of contact.

(2) Provide a copy of the remittance and supporting doc-
umentation to the Contracting Officer.

(End of clause)

52.232-27 Prompt Payment for Construction Contracts.
As prescribed in 32.908(b), insert the following clause:

PROMPT PAYMENT FOR CONSTRUCTION CONTRACTS
(OcT 2008)

Notwithstanding any other payment terms in this contract,
the Government will make invoice payments under the terms
and conditions specified in this clause. The Government con-
siders payment as being made on the day a check is dated or
the date of an electronic funds transfer. Definitions of perti-
nent terms are set forth in sections 2.101, 32.001, and 32.902
of the Federal Acquisition Regulation. All days referred to in
this clause are calendar days, unless otherwise specified.
(However, see paragraph (a)(3) concerning payments due on
Saturdays, Sundays, and legal holidays.)

(a) Invoice payments—(1) Types of invoice payments. For
purposes of this clause, there are several types of invoice pay-
ments that may occur under this contract, as follows:

(i) Progress payments, if provided for elsewhere in
this contract, based on Contracting Officer approval of the
estimated amount and value of work or services performed,
including payments for reaching milestones in any project.

(A) The due date for making such payments is
14 days after the designated billing office receives a proper
payment request. If the designated billing office fails to anno-
tate the payment request with the actual date of receipt at the
time of receipt, the payment due date is the 14th day after the
date of the Contractor’s payment request, provided the desig-
nated billing office receives a proper payment request and
there is no disagreement over quantity, quality, or Contractor
compliance with contract requirements.

(B) The due date for payment of any amounts
retained by the Contracting Officer in accordance with the
clause at 52.232-5, Payments Under Fixed-Price Construction
Contracts, is as specified in the contract or, if not specified,
30 days after approval by the Contracting Officer for release
to the Contractor.
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(i1) Final payments based on completion and accep-
tance of all work and presentation of release of all claims
against the Government arising by virtue of the contract, and
payments for partial deliveries that have been accepted by the
Government (e.g., each separate building, public work, or
other division of the contract for which the price is stated sep-
arately in the contract).

(A) The due date for making such payments is the
later of the following two events:

(1) The 30th day after the designated billing
office receives a proper invoice from the Contractor.

(2) The 30th day after Government acceptance
of the work or services completed by the Contractor. For a
final invoice when the payment amount is subject to contract
settlement actions (e.g., release of claims), acceptance is
deemed to occur on the effective date of the contract
settlement.

(B) If the designated billing office fails to anno-
tate the invoice with the date of actual receipt at the time of
receipt, the invoice payment due date is the 30th day after the
date of the Contractor’s invoice, provided the designated bill-
ing office receives a proper invoice and there is no disagree-
ment over quantity, quality, or Contractor compliance with
contract requirements.

(2) Contractor's invoice. The Contractor shall prepare
and submit invoices to the designated billing office specified
in the contract. A proper invoice must include the items listed
in paragraphs (a)(2)(i) through (a)(2)(xi) of this clause. If the
invoice does not comply with these requirements, the desig-
nated billing office must return it within 7 days after receipt,
with the reasons why it is not a proper invoice. When comput-
ing any interest penalty owed the Contractor, the Government
will take into account if the Government notifies the Contrac-
tor of an improper invoice in an untimely manner.

(1) Name and address of the Contractor.

(i1) Invoice date and invoice number. (The Contrac-
tor should date invoices as close as possible to the date of
mailing or transmission.)

(ii1) Contract number or other authorization for work
or services performed (including order number and contract
line item number).

(iv) Description of work or services performed.

(v) Delivery and payment terms (e.g., discount for
prompt payment terms).

(vi) Name and address of Contractor official to
whom payment is to be sent (must be the same as that in the
contract or in a proper notice of assignment).

(vii) Name (where practicable), title, phone number,
and mailing address of person to notify in the event of a defec-
tive invoice.

(viii) For payments described in paragraph (a)(1)(i)
of this clause, substantiation of the amounts requested and
certification in accordance with the requirements of the clause



SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.232-27

at 52.232-5, Payments Under Fixed-Price Construction
Contracts.

(ix) Taxpayer Identification Number (TIN). The
Contractor shall include its TIN on the invoice only if required
elsewhere in this contract.

(x) Electronic funds transfer (EFT) banking
information.

(A) The Contractor shall include EFT banking
information on the invoice only if required elsewhere in this
contract.

(B) If EFT banking information is not required to
be on the invoice, in order for the invoice to be a proper
invoice, the Contractor shall have submitted correct EFT
banking information in accordance with the applicable solic-
itation provision (e.g., 52.232-38, Submission of Electronic
Funds Transfer Information with Offer), contract clause
(e.g., 52.232-33, Payment by Electronic Funds Transfer—
Central Contractor Registration, or 52.232-34, Payment by
Electronic Funds Transfer—Other Than Central Contractor
Registration), or applicable agency procedures.

(C) EFT banking information is not required if the
Government waived the requirement to pay by EFT.

(xi) Any other information or documentation
required by the contract.

(3) Interest penalty. The designated payment office will
pay an interest penalty automatically, without request from
the Contractor, if payment is not made by the due date and the
conditions listed in paragraphs (a)(3)(i) through (a)(3)(iii) of
this clause are met, if applicable. However, when the due date
falls on a Saturday, Sunday, or legal holiday, the designated
payment office may make payment on the following working
day without incurring a late payment interest penalty.

(1) The designated billing office received a proper
invoice.

(i1) The Government processed a receiving report or
other Government documentation authorizing payment and
there was no disagreement over quantity, quality, Contractor
compliance with any contract term or condition, or requested
progress payment amount.

(iii) In the case of a final invoice for any balance of
funds due the Contractor for work or services performed, the
amount was not subject to further contract settlement actions
between the Government and the Contractor.

(4) Computing penalty amount. The Government will
compute the interest penalty in accordance with the Office of
Management and Budget prompt payment regulations at
5 CFR Part 1315.

(1) For the sole purpose of computing an interest pen-
alty that might be due the Contractor for payments described
in paragraph (a)(1)(ii) of this clause, Government acceptance
or approval is deemed to occur constructively on the 7th day
after the Contractor has completed the work or services in
accordance with the terms and conditions of the contract. If

actual acceptance or approval occurs within the constructive
acceptance or approval period, the Government will base the
determination of an interest penalty on the actual date of
acceptance or approval. Constructive acceptance or construc-
tive approval requirements do not apply if there is a disagree-
ment over quantity, quality, or Contractor compliance with a
contract provision. These requirements also do not compel
Government officials to accept work or services, approve
Contractor estimates, perform contract administration func-

tions, or make payment prior to fulfilling their
responsibilities.
(ii)) The prompt payment regulations at

5 CFR 1315.10(c) do not require the Government to pay inter-
est penalties if payment delays are due to disagreement
between the Government and the Contractor over the payment
amount or other issues involving contract compliance, or on
amounts temporarily withheld or retained in accordance with
the terms of the contract. The Government and the Contractor
shall resolve claims involving disputes, and any interest that
may be payable in accordance with the clause at
FAR 52.233-1, Disputes.

(5) Discounts for prompt payment. The designated pay-
ment office will pay an interest penalty automatically, without
request from the Contractor, if the Government takes a dis-
count for prompt payment improperly. The Government will
calculate the interest penalty in accordance with the prompt
payment regulations at 5 CFR Part 1315.

(6) Additional interest penalty.(i) The designated pay-
ment office will pay a penalty amount, calculated in accor-
dance with the prompt payment regulations at 5 CFR
Part 1315 in addition to the interest penalty amount only if—

(A) The Government owes an interest penalty of
$1 or more;

(B) The designated payment office does not pay
the interest penalty within 10 days after the date the invoice
amount is paid; and

(C) The Contractor makes a written demand to the
designated payment office for additional penalty payment, in
accordance with paragraph (a)(6)(ii) of this clause, post-
marked not later than 40 days after the date the invoice
amount is paid.

(i1)(A) The Contractor shall support written demands
for additional penalty payments with the following data. The
Government will not request any additional data. The Con-
tractor shall—

(1) Specifically assert that late payment inter-
est is due under a specific invoice, and request payment of all
overdue late payment interest penalty and such additional
penalty as may be required;

(2) Attach a copy of the invoice on which the
unpaid late payment interest was due; and

(3) State that payment of the principal has been
received, including the date of receipt.
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(B) If there is no postmark or the postmark is
illegible—

(1) The designated payment office that
receives the demand will annotate it with the date of receipt
provided the demand is received on or before the 40th day
after payment was made; or

(2) If the designated payment office fails to
make the required annotation, the Government will determine
the demand’s validity based on the date the Contractor has
placed on the demand, provided such date is no later than the
40th day after payment was made.

(b) Contract financing payments. If this contract provides
for contract financing, the Government will make contract
financing payments in accordance with the applicable con-
tract financing clause.

(¢) Subcontract clause requirements. The Contractor shall
include in each subcontract for property or services (including
amaterial supplier) for the purpose of performing this contract
the following:

(1) Prompt payment for subcontractors. A payment
clause that obligates the Contractor to pay the subcontractor
for satisfactory performance under its subcontract not later
than 7 days from receipt of payment out of such amounts as
are paid to the Contractor under this contract.

(2) Interest for subcontractors. An interest penalty
clause that obligates the Contractor to pay to the subcontractor
an interest penalty for each payment not made in accordance
with the payment clause—

(i) For the period beginning on the day after the
required payment date and ending on the date on which pay-
ment of the amount due is made; and

(i1) Computed at the rate of interest established by
the Secretary of the Treasury, and published in the Federal
Register, for interest payments under section 12 of the Con-
tract Disputes Act of 1978 (41 U.S.C. 611) in effect at the
time the Contractor accrues the obligation to pay an interest
penalty.

(3) Subcontractor clause flowdown. A clause requiring
each subcontractor to—

(1) Include a payment clause and an interest penalty
clause conforming to the standards set forth in
paragraphs (c)(1) and (c)(2) of this clause in each of its sub-
contracts; and

(1) Require each of'its subcontractors to include such
clauses in their subcontracts with each lower-tier subcontrac-
tor or supplier.

(d) Subcontract clause interpretation. The clauses required
by paragraph (c) of this clause shall not be construed to impair
the right of the Contractor or a subcontractor at any tier to
negotiate, and to include in their subcontract, provisions
that—

(1) Retainage permitted. Permit the Contractor or a sub-
contractor to retain (without cause) a specified percentage of
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each progress payment otherwise due to a subcontractor for
satisfactory performance under the subcontract without incur-
ring any obligation to pay a late payment interest penalty, in
accordance with terms and conditions agreed to by the parties
to the subcontract, giving such recognition as the parties deem
appropriate to the ability of a subcontractor to furnish a per-
formance bond and a payment bond;

(2) Withholding permitted. Permit the Contractor or
subcontractor to make a determination that part or all of the
subcontractor’s request for payment may be withheld in
accordance with the subcontract agreement; and

(3) Withholding requirements. Permit such withholding
without incurring any obligation to pay a late payment penalty
if—

(i) A notice conforming to the standards of
paragraph (g) of this clause previously has been furnished to
the subcontractor; and

(il)) The Contractor furnishes to the Contracting
Officer a copy of any notice issued by a Contractor pursuant
to paragraph (d)(3)(i) of this clause.

(e) Subcontractor withholding procedures. If a Contractor,
after making a request for payment to the Government but
before making a payment to a subcontractor for the subcon-
tractor’s performance covered by the payment request, dis-
covers that all or a portion of the payment otherwise due such
subcontractor is subject to withholding from the subcontractor
in accordance with the subcontract agreement, then the Con-
tractor shall—

(1) Subcontractor notice. Furnish to the subcontractor a
notice conforming to the standards of paragraph (g) of this
clause as soon as practicable upon ascertaining the cause giv-
ing rise to a withholding, but prior to the due date for subcon-
tractor payment,

(2) Contracting Officer notice. Furnish to the Contract-
ing Officer, as soon as practicable, a copy of the notice fur-
nished to the subcontractor pursuant to paragraph (e)(1) of
this clause;

(3) Subcontractor progress payment reduction. Reduce
the subcontractor’s progress payment by an amount not to
exceed the amount specified in the notice of withholding fur-
nished under paragraph (e)(1) of this clause;

(4) Subsequent subcontractor payment. Pay the subcon-
tractor as soon as practicable after the correction of the iden-
tified subcontract performance deficiency, and—

(1) Make such payment within—

(A) Seven days after correction of the identified
subcontract performance deficiency (unless the funds therefor
must be recovered from the Government because of a reduc-
tion under paragraph (e)(5)(i)) of this clause; or

(B) Seven days after the Contractor recovers such
funds from the Government; or

(i1) Incur an obligation to pay a late payment interest
penalty computed at the rate of interest established by the Sec-
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retary of the Treasury, and published in the Federal Register,
for interest payments under section 12 of the Contracts Dis-
putes Act of 1978 (41 U.S.C. 611) in effect at the time the
Contractor accrues the obligation to pay an interest penalty;

(5) Notice to Contracting Officer. Notify the Contract-
ing Officer upon—

(i) Reduction of the amount of any subsequent certi-
fied application for payment; or

(i) Payment to the subcontractor of any withheld
amounts of a progress payment, specifying—

(A) The amounts withheld under paragraph (e)(1)
of this clause; and

(B) The dates that such withholding began and
ended; and

(6) Interest to Government. Be obligated to pay to the
Government an amount equal to interest on the withheld pay-
ments (computed in the manner provided in
31 U.S.C. 3903(c)(1)), from the 8th day after receipt of the
withheld amounts from the Government until—

(1) The day the identified subcontractor performance
deficiency is corrected; or

(i1) The date that any subsequent payment is reduced
under paragraph (¢)(5)(i) of this clause.

(f) Third-party deficiency reports—(1) Withholding from
subcontractor. If a Contractor, after making payment to a first-
tier subcontractor, receives from a supplier or subcontractor of
the first-tier subcontractor (hereafter referred to as a “second-
tier subcontractor”) a written notice in accordance with the
Miller Act (40 U.S.C. 3133), asserting a deficiency in such
first-tier subcontractor’s performance under the contract for
which the Contractor may be ultimately liable, and the Con-
tractor determines that all or a portion of future payments oth-
erwise due such first-tier subcontractor is subject to
withholding in accordance with the subcontract agreement,
the Contractor may, without incurring an obligation to pay an
interest penalty under paragraph (e)(6) of this clause—

(1) Furnish to the first-tier subcontractor a notice con-
forming to the standards of paragraph (g) of this clause as
soon as practicable upon making such determination; and

(i) Withhold from the first-tier subcontractor’s next
available progress payment or payments an amount not to
exceed the amount specified in the notice of withholding fur-
nished under paragraph (f)(1)(i) of this clause.

(2) Subsequent payment or interest charge. As soon as
practicable, but not later than 7 days after receipt of satisfac-
tory written notification that the identified subcontract perfor-
mance deficiency has been corrected, the Contractor shall—

(i) Pay the amount withheld under
paragraph (f)(1)(ii) of this clause to such first-tier subcontrac-
tor; or

(ii) Incur an obligation to pay a late payment interest
penalty to such first-tier subcontractor computed at the rate of
interest established by the Secretary of the Treasury, and pub-

lished in the Federal Register, for interest payments under
section 12 of the Contracts Disputes Act of 1978
(41 U.S.C. 611) in effect at the time the Contractor accrues the
obligation to pay an interest penalty.

(g) Written notice of subcontractor withholding. The Con-
tractor shall issue a written notice of any withholding to a sub-
contractor (with a copy furnished to the Contracting Officer),
specifying—

(1) The amount to be withheld;

(2) The specific causes for the withholding under the
terms of the subcontract; and

(3) The remedial actions to be taken by the subcontrac-
tor in order to receive payment of the amounts withheld.

(h) Subcontractor payment entitlement. The Contractor
may not request payment from the Government of any amount
withheld or retained in accordance with paragraph (d) of this
clause until such time as the Contractor has determined and
certified to the Contracting Officer that the subcontractor is
entitled to the payment of such amount.

(1) Prime-subcontractor disputes. A dispute between the
Contractor and subcontractor relating to the amount or enti-
tlement of a subcontractor to a payment or a late payment
interest penalty under a clause included in the subcontract pur-
suant to paragraph (c) of this clause does not constitute a dis-
pute to which the Government is a party. The Government
may not be interpleaded in any judicial or administrative pro-
ceeding involving such a dispute.

(j) Preservation of prime-subcontractor rights. Except as
provided in paragraph (i) of this clause, this clause shall not
limit or impair any contractual, administrative, or judicial
remedies otherwise available to the Contractor or a subcon-
tractor in the event of a dispute involving late payment or non-
payment by the Contractor or deficient subcontract
performance or nonperformance by a subcontractor.

(k) Non-recourse for prime contractor interest penalty.
The Contractor’s obligation to pay an interest penalty to a sub-
contractor pursuant to the clauses included in a subcontract
under paragraph (c) of this clause shall not be construed to be
an obligation of the Government for such interest penalty. A
cost-reimbursement claim may not include any amount for
reimbursement of such interest penalty.

(1) Overpayments. 1f the Contractor becomes aware of a
duplicate contract financing or invoice payment or that the
Government has otherwise overpaid on a contract financing or
invoice payment, the Contractor shall—

(1) Remit the overpayment amount to the payment
office cited in the contract along with a description of the
overpayment including the—

(i) Circumstances of the overpayment (e.g., dupli-
cate payment, erroneous payment, liquidation errors, date(s)
of overpayment);

(i) Affected contract number and delivery order
number if applicable;
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(iii) Affected contract line item or subline item, if
applicable; and
(iv) Contractor point of contact.
(2) Provide a copy of the remittance and supporting doc-
umentation to the Contracting Officer.

(End of clause)

52.232-28 Invitation to Propose Performance-Based
Payments.
As prescribed in 32.1005(b)(1), insert the following
provision:

INVITATION TO PROPOSE PERFORMANCE-BASED
PAYMENTS (MAR 2000)

(a) The Government invites the offeror to propose terms
under which the Government will make performance-based
contract financing payments during contract performance.
The Government will consider performance-based payment
financing terms proposed by the offeror in the evaluation of
the offeror’s proposal. The Contracting Officer will incorpo-
rate the financing terms of the successful offeror and the
FAR clause, Performance-Based Payments, at FAR
52.232-32, in any resulting contract.

(b) In the event of any conflict between the terms proposed
by the offeror and the terms in the clause at FAR 52.232-32,
Performance-Based Payments, the terms of the clause at
FAR 52.232-32 shall govern.

(¢) The Contracting Officer will not accept the offeror’s
proposed performance-based payment financing if the financ-
ing does not conform to the following limitations:

(1) The Government will make delivery payments only
for supplies delivered and accepted, or services rendered and
accepted in accordance with the payment terms of this
contract.

(2) The terms and conditions of the performance-based
payments must—

(1) Comply with FAR 32.1004;

(i1) Be reasonable and consistent with all other tech-
nical and cost information included in the offeror’s proposal;
and

(iii) Their total shall not exceed 90 percent of the
contract price if on a whole contract basis, or 90 percent of the
delivery item price if on a delivery item basis.

(3) The terms and conditions of the performance-based
financing must be in the best interests of the Government.

(d) The offeror’s proposal of performance-based payment
financing shall include the following:

(1) The proposed contractual language describing the
performance-based payments (see FAR 32.1004 for appropri-
ate criteria for establishing performance bases and perfor-
mance-based finance payment amounts).

(2) A listing of—
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(1) The projected performance-based payment dates
and the projected payment amounts; and
(i1) The projected delivery date and the projected
payment amount.
(3) Information addressing the Contractor’s investment
in the contract.

(e) Evaluation of the offeror’s proposed prices and financ-
ing terms will include whether the offeror’s proposed perfor-
mance-based payment events and payment amounts are
reasonable and consistent with all other terms and conditions
of the offeror’s proposal.

(End of provision)

Alternate 1 (Mar 2000). As prescribed in
FAR 32.1005(b)(2), add the following paragraph (f) to the
basic provision:

(f) The Government will adjust each proposed price to
reflect the cost of providing the proposed performance-based
payments to determine the total cost to the Government of that
particular combination of price and performance-based financ-
ing. The Government will make the adjustment using the pro-
cedure described in FAR 32.205(c).

52.232-29 Terms for Financing of Purchases of
Commercial Items.
As prescribed in 32.206(b)(2), insert the following clause:

TERMS FOR FINANCING OF PURCHASES OF COMMERCIAL
ITEMS (FEB 2002)

(a) Contractor entitlement to financing payments. The
Contractor may request, and the Government shall pay, a con-
tract financing payment as specified elsewhere in this contract
when: the payment requested is properly due in accordance
with this contract; the supplies deliverable or services due
under the contract will be delivered or performed in accor-
dance with the contract; and there has been no impairment or
diminution of the Government’s security under this contract.

(b) Special terms regarding termination for cause. If this
contract is terminated for cause, the Contractor shall, on
demand, repay to the Government the amount of unliquidated
contract financing payments. The Government shall be liable
for no payment except as provided by the Termination for
Cause paragraph of the clause at 52.212-4, Contract Terms
and Conditions—Commercial Items.

(¢) Security for Government financing. In the event the
Contractor fails to provide adequate security, as required in
this contract, no financing payment shall be made under this
contract. Upon receipt of adequate security, financing pay-
ments shall be made, including all previous payments to
which the Contractor is entitled, in accordance with the terms
of'the provisions for contract financing. If at any time the Con-
tracting Officer determines that the security provided by the
Contractor is insufficient, the Contractor shall promptly pro-
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vide such additional security as the Contracting Officer deter-
mines necessary. In the event the Contractor fails to provide
such additional security, the Contracting Officer may collect
or liquidate such security that has been provided and suspend
further payments to the Contractor; and the Contractor shall
repay to the Government the amount of unliquidated financ-
ing payments as the Contracting Officer at his sole discretion
deems repayable.

(d) Reservation of rights.(1) No payment or other action
by the Government under this clause shall—

(i) Excuse the Contractor from performance of obli-
gations under this contract; or

(i1) Constitute a waiver of any of the rights or reme-
dies of the parties under the contract.

(2) The Government’s rights and remedies under this
clause—

(i) Shall not be exclusive, but rather shall be in addi-
tion to any other rights and remedies provided by law or this
contract; and

(i1) Shall not be affected by delayed, partial, or omit-
ted exercise of any right, remedy, power, or privilege, nor shall
such exercise or any single exercise preclude or impair any
further exercise under this clause or the exercise of any other
right, power, or privilege of the Government.

(e) Content of Contractor's request for financing payment.
The Contractor’s request for financing payment shall contain
the following:

(1) The name and address of the Contractor;

(2) The date of the request for financing payment;

(3) The contract number and/or other identifier of the
contract or order under which the request is made; and

(4) An appropriately itemized and totaled statement of
the financing payments requested and such other information
as is necessary for computation of the payment, prepared in
accordance with the direction of the Contracting Officer.

(f) Limitation on frequency of financing payments. Con-
tractor financing payments shall be provided no more fre-
quently than monthly.

(g) Dates for payment. A payment under this clause is a
contract financing payment and not subject to the interest pen-
alty provisions of the Prompt Payment Act. The designated
payment office will pay approved payment requests within
30 days of submittal of a proper request for payment.

(h) Conflict between terms of offeror and clause. In the
event of any conflict between the terms proposed by the off-
eror in response to an invitation to propose financing terms
(52.232-31) and the terms in this clause, the terms of this
clause shall govern.

(End of clause)

52.232-30 Installment Payments for Commercial Items.
As prescribed in 32.206(g), insert the following clause:

INSTALLMENT PAYMENTS FOR COMMERCIAL ITEMS
(OCT 1995)

(a) Contractor entitlement to financing payments. The
Contractor may request, and the Government shall pay, a con-
tract financing installment payment as specified in this con-
tract when: the payment requested is properly due in
accordance with this contract; the supplies deliverable or ser-
vices due under the contract will be delivered or performed in
accordance with the contract; and there has been no impair-
ment or diminution of the Government’s security under this
contract.

(b) Computation of amounts. Installment payment financ-
ing shall be paid to the Contractor when requested for each
separately priced unit of supply (but not for services) of each
contract line item in amounts approved by the Contracting
Officer pursuant to this clause.

(1) Number of installment payments for each contract
line item. Each separately priced unit of each contract line
item is authorized a fixed number of monthly installment pay-
ments. The number of installment payments authorized for
each unit of a contract line item is equal to the number of
months from the date of contract award to the date one month
before the first delivery of the first separately priced unit of the
contract line item. For example, if the first scheduled delivery
of any separately priced unit of a contract line item is 9 months
after award of the contract, all separately priced units of that
contract line item are authorized 8 installment payments.

(2) Amount of each installment payment. The amount of
each installment payment for each separately priced unit of
each contract line item is equal to 70 percent of the unit price
divided by the number of installment payments authorized for
that unit.

(3) Date of each installment payment. Installment pay-
ments for any particular separately priced unit of a contract
line item begin the number of months prior to the delivery of
that unit that are equal to the number of installment payments
authorized for that unit. For example, if 8 installment pay-
ments are authorized for each separately priced unit of a con-
tract line item, the first installment payment for any particular
unit of that contract line item would be 8 months before the
scheduled delivery date for that unit. The last installment pay-
ment would be 1 month before scheduled delivery of a unit.

(4) Limitation on payment. Prior to the delivery pay-
ment for a separately priced unit of a contract line item, the
sum of all installment payments for that unit shall not exceed
70 percent of the price of that unit.

(¢) Contractor request for installment payment. The Con-
tractor may submit requests for payment of installment pay-
ments not more frequently than monthly, in a form and manner
acceptable to the Contracting Officer. Unless otherwise autho-
rized by the Contracting Officer, all installment payments in
any month for which payment is being requested shall be
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included in a single request, appropriately itemized and
totaled.

(d) Dates for payment. An installment payment under this
clause is a contract financing payment under the Prompt Pay-
ment clause of this contract, and except as provided in
paragraph (e) of this clause, approved requests shall be paid
within 30 days of submittal of a proper request for payment.

(e) Liquidation of installment payments. Installment pay-
ments shall be liquidated by deducting from the delivery pay-
ment of each item the total unliquidated amount of installment
payments made for that separately priced unit of that contract
line item. The liquidation amounts for each unit of each line
item shall be clearly delineated in each request for delivery
payment submitted by the Contractor.

(f) Security for installment payment financing. In the event
the Contractor fails to provide adequate security as required
in this contract, no financing payment shall be made under this
contract. Upon receipt of adequate security, financing pay-
ments shall be made, including all previous payments to
which the Contractor is entitled, in accordance with the terms
of the contract. If at any time the Contracting Officer deter-
mines that the security provided by the Contractor is insuffi-
cient, the Contractor shall promptly provide such additional
security as the Contracting Officer determines necessary. In
the event the Contractor fails to provide such additional secu-
rity, the Contracting Officer may collect or liquidate such
security that has been provided, and suspend further payments
to the Contractor; the Contractor shall repay to the Govern-
ment the amount of unliquidated financing payments as the
Contracting Officer at his sole discretion deems repayable.

(g) Special terms regarding termination for cause. If this
contract is terminated for cause, the Contractor shall, on
demand, repay to the Government the amount of unliquidated
installment payments. The Government shall be liable for no
payment except as provided by the Termination for Cause
paragraph of the clause at 52.212-4, Contract Terms and Con-
ditions—Commercial Items.

(h) Reservation of rights.(1) No payment, vesting of title
under this clause, or other action taken by the Government
under this clause shall—

(i) Excuse the Contractor from performance of obli-
gations under this contract; or

(i1) Constitute a waiver of any of the rights or reme-
dies of the parties under the contract.

(2) The Government’s rights and remedies under this
clause—

(1) Shall not be exclusive, but rather shall be in addi-
tion to any other rights and remedies provided by law or this
contract; and

(ii) Shall not be affected by delayed, partial, or omit-
ted exercise of any right, remedy, power, or privilege, nor shall
such exercise or any single exercise preclude or impair any
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further exercise under this clause or the exercise of any other
right, power, or privilege of the Government.

(i) Content of Contractor's request for installment pay-
ment. The Contractor’s request for installment payment shall
contain the following:

(1) The name and address of the Contractor;

(2) The date of the request for installment payment;

(3) The contract number and/or other identifier of the
contract or order under which the request is made; and

(4) An itemized and totaled statement of the items,
installment payment amount, and month for which payment is
being requested, for each separately priced unit of each con-
tract line item.

(End of clause)

52.232-31 Invitation to Propose Financing Terms.

As prescribed in 32.205(b) and 32.206, insert the following
provision:

INVITATION TO PROPOSE FINANCING TERMS (OCT 1995)

(a) The offeror is invited to propose terms under which the
Government shall make contract financing payments during
contract performance. The financing terms proposed by the
offeror shall be a factor in the evaluation of the offeror’s pro-
posal. The financing terms of the successful offeror and the
clause, Terms for Financing of Purchases of Commercial
Items, at 52.232-29, shall be incorporated in any resulting
contract.

(b) The offeror agrees that in the event of any conflict
between the terms proposed by the offeror and the terms in the
clause at 52.232-29, Terms for Financing of Purchases of
Commercial Items, the terms of the clause at 52.232-29 shall
govern.

(c) Because of statutory limitations (10 U.S.C. 2307(f) and
41 U.S.C. 255(1)), the offeror’s proposed financing shall not
be acceptable if it does not conform to the following
limitations:

(1) Delivery payments shall be made only for supplies
delivered and accepted, or services rendered and accepted in
accordance with the payment terms of this contract;

(2) Contract financing payments shall not exceed
15 percent of the contract price in advance of any perfor-
mance of work under the contract;

(3) The terms and conditions of the contract financing
must be appropriate or customary in the commercial market-
place; and

(4) The terms and conditions of the contract financing
must be in the best interests of the United States.

(d) The offeror’s proposal of financing terms shall include
the following:
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(1) The proposed contractual language describing the
contract financing (see FAR 32.202-2 for appropriate defini-
tions of types of payments); and

(2) A listing of the earliest date and greatest amount at
which each contract financing payment may be payable and
the amount of each delivery payment. Any resulting contract
shall provide that no contract financing payment shall be
made at any earlier date or in a greater amount than shown in
the offeror’s listing.

(e) The offeror’s proposed prices and financing terms shall
be evaluated to determine the cost to the United States of the
proposal using the interest rate and delivery schedule speci-
fied elsewhere in this solicitation.

(End of provision)

52.232-32 Performance-Based Payments.
As prescribed in 32.1005, insert the following clause:

PERFORMANCE-BASED PAYMENTS (JAN 2008)

(a) Amount of payments and limitations on payments. Sub-
ject to such other limitations and conditions as are specified
in this contract and this clause, the amount of payments and
limitations on payments shall be specified in the contract’s
description of the basis for payment.

(b) Contractor request for performance-based payment.
The Contractor may submit requests for payment of perfor-
mance-based payments not more frequently than monthly, in
a form and manner acceptable to the Contracting Officer.
Unless otherwise authorized by the Contracting Officer, all
performance-based payments in any period for which pay-
ment is being requested shall be included in a single request,
appropriately itemized and totaled. The Contractor’s request
shall contain the information and certification detailed in
paragraphs (1) and (m) of this clause.

(c) Approval and payment of requests.(1) The Contractor
shall not be entitled to payment of a request for performance-
based payment prior to successful accomplishment of the
event or performance criterion for which payment is
requested. The Contracting Officer shall determine whether
the event or performance criterion for which payment is
requested has been successfully accomplished in accordance
with the terms of the contract. The Contracting Officer may,
at any time, require the Contractor to substantiate the success-
ful performance of any event or performance criterion which
has been or is represented as being payable.

(2) A payment under this performance-based payment
clause is a contract financing payment under the Prompt Pay-
ment clause of this contract and not subject to the interest pen-
alty provisions of the Prompt Payment Act. The designated
payment office will pay approved requests on the
[Contracting Officer insert day as prescribed by agency head;
if not prescribed, insert “30th”’] day after receipt of the

request for performance-based payment by the designated
payment office. However, the designated payment office is
not required to provide payment if the Contracting Officer
requires substantiation as provided in paragraph (c)(1) of this
clause, or inquires into the status of an event or performance
criterion, or into any of the conditions listed in paragraph (e)
of this clause, or into the Contractor certification. The pay-
ment period will not begin until the Contracting Officer
approves the request.

(3) The approval by the Contracting Officer of a request
for performance-based payment does not constitute an accep-
tance by the Government and does not excuse the Contractor
from performance of obligations under this contract.

(d) Liquidation of performance-based payments.(1) Per-
formance-based finance amounts paid prior to payment for
delivery of an item shall be liquidated by deducting a percent-
age or a designated dollar amount from the delivery payment.
If the performance-based finance payments are on a delivery
item basis, the liquidation amount for each such line item shall
be the percent of that delivery item price that was previously
paid under performance-based finance payments or the desig-
nated dollar amount. If the performance-based finance pay-
ments are on a whole contract basis, liquidation shall be by
either predesignated liquidation amounts or a liquidation
percentage.

(2) If at any time the amount of payments under this
contract exceeds any limitation in this contract, the Contractor
shall repay to the Government the excess. Unless otherwise
determined by the Contracting Officer, such excess shall be
credited as a reduction in the unliquidated performance-based
payment balance(s), after adjustment of invoice payments and
balances for any retroactive price adjustments.

(e) Reduction or suspension of performance-based pay-
ments. The Contracting Officer may reduce or suspend per-
formance-based payments, liquidate performance-based
payments by deduction from any payment under the contract,
or take a combination of these actions after finding upon sub-
stantial evidence any of the following conditions:

(1) The Contractor failed to comply with any material
requirement of this contract (which includes paragraphs (h)
and (i) of this clause).

(2) Performance of this contract is endangered by the
Contractor’s—

(i) Failure to make progress; or
(i1) Unsatisfactory financial condition.

(3) The Contractor is delinquent in payment of any sub-
contractor or supplier under this contract in the ordinary
course of business.

(f) Title.(1) Titleto the property described in this
paragraph (f) shall vest in the Government. Vestiture shall be
immediately upon the date of the first performance-based pay-
ment under this contract, for property acquired or produced
before that date. Otherwise, vestiture shall occur when the
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property is or should have been allocable or properly charge-
able to this contract.

(2) “Property,” as used in this clause, includes all of the
following described items acquired or produced by the Con-
tractor that are or should be allocable or properly chargeable
to this contract under sound and generally accepted account-
ing principles and practices:

(i) Parts, materials, inventories, and work in process;

(i1) Special tooling and special test equipment to
which the Government is to acquire title under any other
clause of this contract;

(iii) Nondurable (i.e., noncapital) tools, jigs, dies,
fixtures, molds, patterns, taps, gauges, test equipment and
other similar manufacturing aids, title to which would not be
obtained as special tooling under paragraph (f)(2)(ii) of this
clause; and

(iv) Drawings and technical data, to the extent the
Contractor or subcontractors are required to deliver them to
the Government by other clauses of this contract.

(3) Although title to property is in the Government
under this clause, other applicable clauses of this contract
(e.g., the termination or special tooling clauses) shall deter-
mine the handling and disposition of the property.

(4) The Contractor may sell any scrap resulting from
production under this contract, without requesting the Con-
tracting Officer’s approval, provided that any significant
reduction in the value of the property to which the Govern-
ment has title under this clause is reported in writing to the
Contracting Officer.

(5) In order to acquire for its own use or dispose of prop-
erty to which title is vested in the Government under this
clause, the Contractor shall obtain the Contracting Officer’s
advance approval of the action and the terms. If approved, the
basis for payment (the events or performance criteria) to
which the property is related shall be deemed to be not in com-
pliance with the terms of the contract and not payable (if the
property is part of or needed for performance), and the Con-
tractor shall refund the related performance-based payments
in accordance with paragraph (d) of this clause.

(6) When the Contractor completes all of the obliga-
tions under this contract, including liquidation of all perfor-
mance-based payments, title shall vest in the Contractor for all
property (or the proceeds thereof) not—

(1) Delivered to, and accepted by, the Government
under this contract; or

(i1) Incorporated in supplies delivered to, and
accepted by, the Government under this contract and to which
title is vested in the Government under this clause.

(7) The terms of this contract concerning liability for
Government-furnished property shall not apply to property to
which the Government acquired title solely under this clause.

(g) Risk of loss. Before delivery to and acceptance by the
Government, the Contractor shall bear the risk of loss for
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property, the title to which vests in the Government under this
clause, except to the extent the Government expressly
assumes the risk. If any property is damaged, lost, stolen, or
destroyed, the basis of payment (the events or performance
criteria) to which the property is related shall be deemed to be
not in compliance with the terms of the contract and not pay-
able (if the property is part of or needed for performance), and
the Contractor shall refund the related performance-based
payments in accordance with paragraph (d) of this clause.

(h) Records and controls. The Contractor shall maintain
records and controls adequate for administration of this
clause. The Contractor shall have no entitlement to perfor-
mance-based payments during any time the Contractor’s
records or controls are determined by the Contracting Officer
to be inadequate for administration of this clause.

(1) Reports and Government access. The Contractor shall
promptly furnish reports, certificates, financial statements,
and other pertinent information requested by the Contracting
Officer for the administration of this clause and to determine
that an event or other criterion prompting a financing payment
has been successfully accomplished. The Contractor shall
give the Government reasonable opportunity to examine and
verify the Contractor’s records and to examine and verify the
Contractor’s performance of this contract for administration
of this clause.

(j) Special terms regarding default. If this contract is ter-
minated under the Default clause, (1) the Contractor shall, on
demand, repay to the Government the amount of unliquidated
performance-based payments, and (2) title shall vest in the
Contractor, on full liquidation of all performance-based pay-
ments, for all property for which the Government elects not to
require delivery under the Default clause of this contract. The
Government shall be liable for no payment except as provided
by the Default clause.

(k) Reservation of rights.(1) No payment or vesting of title
under this clause shall—

(i) Excuse the Contractor from performance of obli-
gations under this contract; or

(i1) Constitute a waiver of any of the rights or reme-
dies of the parties under the contract.

(2) The Government’s rights and remedies under this
clause—

(1) Shall not be exclusive, but rather shall be in addi-
tion to any other rights and remedies provided by law or this
contract; and

(i1) Shall not be affected by delayed, partial, or omit-
ted exercise of any right, remedy, power, or privilege, nor shall
such exercise or any single exercise preclude or impair any
further exercise under this clause or the exercise of any other
right, power, or privilege of the Government.

(1) Content of Contractor's request for performance-based
payment. The Contractor’s request for performance-based
payment shall contain the following:
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(1) The name and address of the Contractor;

(2) The date of the request for performance-based
payment;

(3) The contract number and/or other identifier of the
contract or order under which the request is made;

(4) Such information and documentation as is required
by the contract’s description of the basis for payment; and

(5) A certification by a Contractor official authorized to
bind the Contractor, as specified in paragraph (m) of this
clause.

(m) Content of Contractor's certification. As required in
paragraph (1)(5) of this clause, the Contractor shall make the
following certification in each request for performance-based
payment:

I certify to the best of my knowledge and belief that—

(1) This request for performance-based payment is true
and correct; this request (and attachments) has been prepared
from the books and records of the Contractor, in accordance
with the contract and the instructions of the Contracting Officer;

(2) (Except as reported in writing on ), all pay-
ments to subcontractors and suppliers under this contract have
been paid, or will be paid, currently, when due in the ordinary
course of business;

(3) There are no encumbrances (except as reported in writ-
ing on ) against the property acquired or produced
for, and allocated or properly chargeable to, the contract which

would affect or impair the Government's title;

(4) There has been no materially adverse change in the
financial condition of the Contractor since the submission by
the Contractor to the Government of the most recent written
information dated ; and

(5) After the making of this requested performance-based
payment, the amount of all payments for each deliverable item
for which performance-based payments have been requested
will not exceed any limitation in the contract, and the amount
of all payments under the contract will not exceed any limitation
in the contract.

(End of clause)

52.232-33 Payment by Electronic Funds Transfer—
Central Contractor Registration.
As prescribed in 32.1110(a)(1), insert the following clause:

PAYMENT BY ELECTRONIC FUNDS TRANSFER—CENTRAL
CONTRACTOR REGISTRATION (OCT 2003)

(a) Method of payment.(1) All payments by the Govern-
ment under this contract shall be made by electronic funds
transfer (EFT), except as provided in paragraph (a)(2) of this
clause. As used in this clause, the term “EFT” refers to the
funds transfer and may also include the payment information
transfer.

(2) In the event the Government is unable to release one
or more payments by EFT, the Contractor agrees to either—

(1) Accept payment by check or some other mutually
agreeable method of payment; or

(i) Request the Government to extend the payment
due date until such time as the Government can make payment
by EFT (but see paragraph (d) of this clause).

(b) Contractor's EFT information. The Government shall
make payment to the Contractor using the EFT information
contained in the Central Contractor Registration (CCR) data-
base. In the event that the EFT information changes, the Con-
tractor shall be responsible for providing the updated
information to the CCR database.

(c) Mechanisms for EFT payment. The Government may
make payment by EFT through either the Automated Clearing
House (ACH) network, subject to the rules of the National
Automated Clearing House Association, or the Fedwire
Transfer System. The rules governing Federal payments
through the ACH are contained in 31 CFR Part 210.

(d) Suspension of payment. If the Contractor’s EFT infor-
mation in the CCR database is incorrect, then the Government
need not make payment to the Contractor under this contract
until correct EFT information is entered into the CCR data-
base; and any invoice or contract financing request shall be
deemed not to be a proper invoice for the purpose of prompt
payment under this contract. The prompt payment terms of the
contract regarding notice of an improper invoice and delays in
accrual of interest penalties apply.

(e) Liability for uncompleted or erroneous transfers.(1) If
an uncompleted or erroneous transfer occurs because the Gov-
ernment used the Contractor’s EFT information incorrectly,
the Government remains responsible for—

(i) Making a correct payment;

(i1) Paying any prompt payment penalty due; and

(iii) Recovering any erroneously directed funds.

(2) If an uncompleted or erroneous transfer occurs
because the Contractor’s EFT information was incorrect, or
was revised within 30 days of Government release of the EFT
payment transaction instruction to the Federal Reserve Sys-
tem, and—

(1) If the funds are no longer under the control of the
payment office, the Government is deemed to have made pay-
ment and the Contractor is responsible for recovery of any
erroneously directed funds; or

(i) If the funds remain under the control of the pay-
ment office, the Government shall not make payment, and the
provisions of paragraph (d) of this clause shall apply.

(f) EFT and prompt payment. A payment shall be deemed
to have been made in a timely manner in accordance with the
prompt payment terms of this contract if, in the EFT payment
transaction instruction released to the Federal Reserve Sys-
tem, the date specified for settlement of the payment is on or
before the prompt payment due date, provided the specified
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payment date is a valid date under the rules of the Federal
Reserve System.

(g) EFT and assignment of claims. If the Contractor assigns
the proceeds of this contract as provided for in the assignment
of claims terms of this contract, the Contractor shall require
as a condition of any such assignment, that the assignee shall
register separately in the CCR database and shall be paid by
EFT in accordance with the terms of this clause. Notwith-
standing any other requirement of this contract, payment to an
ultimate recipient other than the Contractor, or a financial
institution properly recognized under an assignment of claims
pursuant to Subpart 32.8, is not permitted. In all respects, the
requirements of this clause shall apply to the assignee as if it
were the Contractor. EFT information that shows the ultimate
recipient of the transfer to be other than the Contractor, in the
absence of a proper assignment of claims acceptable to the
Government, is incorrect EFT information within the mean-
ing of paragraph (d) of this clause.

(h) Liability for change of EFT information by financial
agent. The Government is not liable for errors resulting from
changes to EFT information made by the Contractor’s finan-
cial agent.

(1) Payment information. The payment or disbursing office
shall forward to the Contractor available payment information
that is suitable for transmission as of the date of release of the
EFT instruction to the Federal Reserve System. The Govern-
ment may request the Contractor to designate a desired format
and method(s) for delivery of payment information from a list
of formats and methods the payment office is capable of exe-
cuting. However, the Government does not guarantee that any
particular format or method of delivery is available at any par-
ticular payment office and retains the latitude to use the format
and delivery method most convenient to the Government. If
the Government makes payment by check in accordance with
paragraph (a) of this clause, the Government shall mail the
payment information to the remittance address contained in
the CCR database.

(End of clause)

52.232-34 Payment by Electronic Funds Transfer—
Other than Central Contractor Registration.

As prescribed in 32.1110(a)(2), insert the following clause:

PAYMENT BY ELECTRONIC FUNDS TRANSFER—OTHER
THAN CENTRAL CONTRACTOR REGISTRATION
(MAY 1999)

(a) Method of payment.(1) All payments by the Govern-
ment under this contract shall be made by electronic funds
transfer (EFT) except as provided in paragraph (a)(2) of this
clause. As used in this clause, the term “EFT” refers to the
funds transfer and may also include the payment information
transfer.
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(2) In the event the Government is unable to release one
or more payments by EFT, the Contractor agrees to either—
(i) Accept payment by check or some other mutually
agreeable method of payment; or
(i1) Request the Government to extend payment due
dates until such time as the Government makes payment by
EFT (but see paragraph (d) of this clause).

(b) Mandatory submission of Contractor's EFT informa-
tion.(1) The Contractor is required to provide the Government
with the information required to make payment by EFT (see
paragraph (j) of this clause). The Contractor shall provide this
information directly to the office designated in this contract to
receive that information (hereafter: “designated office”) by
[the Contracting Officer shall insert date,
days after award, days before first request, the date specified
for receipt of offers if the provision at 52.232-38 is utilized, or

“concurrent with first request” as prescribed by the head of
the agency; if not prescribed, insert “no later than 15 days
prior to submission of the first request for payment”]. If not
otherwise specified in this contract, the payment office is the
designated office for receipt of the Contractor’s EFT informa-
tion. If more than one designated office is named for the con-
tract, the Contractor shall provide a separate notice to each
office. In the event that the EFT information changes, the
Contractor shall be responsible for providing the updated
information to the designated office(s).

(2) If the Contractor provides EFT information applica-
ble to multiple contracts, the Contractor shall specifically
state the applicability of this EFT information in terms accept-
able to the designated office. However, EFT information sup-
plied to a designated office shall be applicable only to
contracts that identify that designated office as the office to
receive EFT information for that contract.

(¢) Mechanisms for EFT payment. The Government may
make payment by EFT through either the Automated Clearing
House (ACH) network, subject to the rules of the National
Automated Clearing House Association, or the Fedwire
Transfer System. The rules governing Federal payments
through the ACH are contained in 31 CFR Part 210.

(d) Suspension of payment.(1) The Government is not
required to make any payment under this contract until after
receipt, by the designated office, of the correct EFT payment
information from the Contractor. Until receipt of the correct
EFT information, any invoice or contract financing request
shall be deemed not to be a proper invoice for the purpose of
prompt payment under this contract. The prompt payment
terms of the contract regarding notice of an improper invoice
and delays in accrual of interest penalties apply.

(2) If the EFT information changes after submission of
correct EFT information, the Government shall begin using
the changed EFT information no later than 30 days after its
receipt by the designated office to the extent payment is made
by EFT. However, the Contractor may request that no further
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payments be made until the updated EFT information is
implemented by the payment office. If such suspension would
result in a late payment under the prompt payment terms of
this contract, the Contractor’s request for suspension shall
extend the due date for payment by the number of days of the
suspension.

(e) Liability for uncompleted or erroneous transfers.(1) If
an uncompleted or erroneous transfer occurs because the Gov-
ernment used the Contractor’s EFT information incorrectly,
the Government remains responsible for—

(1) Making a correct payment;

(i1) Paying any prompt payment penalty due; and

(iii) Recovering any erroneously directed funds.

(2) If an uncompleted or erroneous transfer occurs
because the Contractor’s EFT information was incorrect, or
was revised within 30 days of Government release of the EFT
payment transaction instruction to the Federal Reserve Sys-
tem, and—

(1) If the funds are no longer under the control of the
payment office, the Government is deemed to have made pay-
ment and the Contractor is responsible for recovery of any
erroneously directed funds; or

(i1) If the funds remain under the control of the pay-
ment office, the Government shall not make payment and the
provisions of paragraph (d) shall apply.

(f) EFT and prompt payment. A payment shall be deemed
to have been made in a timely manner in accordance with the
prompt payment terms of this contract if, in the EFT payment
transaction instruction released to the Federal Reserve Sys-
tem, the date specified for settlement of the payment is on or
before the prompt payment due date, provided the specified
payment date is a valid date under the rules of the Federal
Reserve System.

(g) EFT and assignment of claims. If the Contractor assigns
the proceeds of this contract as provided for in the assignment
of claims terms of this contract, the Contractor shall require
as a condition of any such assignment, that the assignee shall
provide the EFT information required by paragraph (j) of this
clause to the designated office, and shall be paid by EFT in
accordance with the terms of this clause. In all respects, the
requirements of this clause shall apply to the assignee as if it
were the Contractor. EFT information that shows the ultimate
recipient of the transfer to be other than the Contractor, in the
absence of a proper assignment of claims acceptable to the
Government, is incorrect EFT information within the mean-
ing of paragraph (d) of this clause.

(h) Liability for change of EFT information by financial
agent. The Government is not liable for errors resulting from
changes to EFT information provided by the Contractor’s
financial agent.

(1) Payment information. The payment or disbursing office
shall forward to the Contractor available payment information
that is suitable for transmission as of the date of release of the

EFT instruction to the Federal Reserve System. The Govern-
ment may request the Contractor to designate a desired format
and method(s) for delivery of payment information from a list
of formats and methods the payment office is capable of exe-
cuting. However, the Government does not guarantee that any
particular format or method of delivery is available at any par-
ticular payment office and retains the latitude to use the format
and delivery method most convenient to the Government. If
the Government makes payment by check in accordance with
paragraph (a) of this clause, the Government shall mail the
payment information to the remittance address in the contract.
(j) EFT information. The Contractor shall provide the fol-
lowing information to the designated office. The Contractor
may supply this data for this or multiple contracts (see
paragraph (b) of this clause). The Contractor shall designate
a single financial agent per contract capable of receiving and
processing the EFT information using the EFT methods
described in paragraph (c) of this clause.
(1) The contract number (or other procurement identi-
fication number).

(2) The Contractor’s name and remittance address, as
stated in the contract(s).

(3) The signature (manual or electronic, as appropriate),
title, and telephone number of the Contractor official autho-
rized to provide this information.

(4) The name, address, and 9-digit Routing Transit
Number of the Contractor’s financial agent.

(5) The Contractor’s account number and the type of
account (checking, saving, or lockbox).

(6) If applicable, the Fedwire Transfer System tele-
graphic abbreviation of the Contractor’s financial agent.

(7) If applicable, the Contractor shall also provide the
name, address, telegraphic abbreviation, and 9-digit Routing
Transit Number of the correspondent financial institution
receiving the wire transfer payment if the Contractor’s finan-
cial agent is not directly on-line to the Fedwire Transfer Sys-
tem; and, therefore, not the receiver of the wire transfer
payment.

(End of clause)

52.232-35 Designation of Office for Government Receipt
of Electronic Funds Transfer Information.

As prescribed in 32.1110(c), insert the following clause:

DESIGNATION OF OFFICE FOR GOVERNMENT RECEIPT OF
ELECTRONIC FUNDS TRANSFER INFORMATION
(MAY 1999)

(a) As provided in paragraph (b) of the clause at 52.232-34,
Payment by Electronic Funds Transfer—Other than Central
Contractor Registration, the Government has designated the
office cited in paragraph (c) of this clause as the office to
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receive the Contractor’s electronic funds transfer (EFT) infor-
mation, in lieu of the payment office of this contract.

(b) The Contractor shall send all EFT information, and any
changes to EFT information to the office designated in
paragraph (c) of this clause. The Contractor shall not send
EFT information to the payment office, or any other office
than that designated in paragraph (c). The Government need
not use any EFT information sent to any office other than that
designated in paragraph (c).

(c) Designated Office:

Name:

Mailing Address:

Telephone Number:

Person to Contact:

Electronic Address:

(End of clause)

52.232-36 Payment by Third Party.
As prescribed in 32.1110(d), insert the following clause:

PAYMENT BY THIRD PARTY (MAY 1999)

(a) General. The Contractor agrees to accept payments due
under this contract, through payment by a third party in lieu
of payment directly from the Government, in accordance with
the terms of this clause. The third party and, if applicable, the
particular Governmentwide commercial purchase card to be
used are identified elsewhere in this contract.

(b) Contractor payment request. In accordance with those
clauses of this contract that authorize the Contractor to submit
invoices, contract financing requests, other payment requests,
or as provided in other clauses providing for payment to the
Contractor, the Contractor shall make such payment requests
through a charge to the Government account with the third
party, at the time and for the amount due in accordance with
the terms of this contract.

(c) Payment. The Contractor and the third party shall agree
that payments due under this contract shall be made upon sub-
mittal of payment requests to the third party in accordance
with the terms and conditions of an agreement between the
Contractor, the Contractor’s financial agent (if any), and the
third party and its agents (if any). No payment shall be due the
Contractor until such agreement is made. Payments made or
due by the third party under this clause are not payments made
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by the Government and are not subject to the Prompt Payment
Act or any implementation thereof in this contract.

(d) Documentation. Documentation of each charge against
the Government’s account shall be provided to the Contract-
ing Officer upon request.

(e) Assignment of claims. Notwithstanding any other pro-
vision of this contract, if any payment is made under this
clause, then no payment under this contract shall be assigned
under the provisions of the assignment of claims terms of this
contract or the Assignment of Claims Act of 1940, as
amended, 31 U.S.C. 3727, 41 U.S.C. 15.

(f) Other payment terms. The other payment terms of this
contract shall govern the content and submission of payment
requests. If any clause requires information or documents in
or with the payment request, that is not provided in the third
party agreement referenced in paragraph (c) of this clause, the
Contractor shall obtain instructions from the Contracting
Officer before submitting such a payment request.

(End of clause)

52.232-37 Multiple Payment Arrangements.
As prescribed in 32.1110(e), insert the following clause:

MULTIPLE PAYMENT ARRANGEMENTS (MAY 1999)

This contract or agreement provides for payments to the
Contractor through several alternative methods. The applica-
bility of specific methods of payment and the designation of
the payment office(s) are either stated—

(a) Elsewhere in this contract or agreement; or

(b) In individual orders placed under this contract or
agreement.

(End of clause)

52.232-38 Submission of Electronic Funds Transfer
Information with Offer.
As prescribed in 32.1110(g),
provision:

insert the following

SUBMISSION OF ELECTRONIC FUNDS TRANSFER
INFORMATION WITH OFFER (MAY 1999)

The offeror shall provide, with its offer, the following
information that is required to make payment by electronic
funds transfer (EFT) under any contract that results from this
solicitation. This submission satisfies the requirement to pro-
vide EFT information under paragraphs (b)(1) and (j) of the
clause at 52.232-34, Payment by Electronic Funds Transfer—
Other than Central Contractor Registration.

(1) The solicitation number (or other procurement iden-
tification number).

(2) The offeror’s name and remittance address, as stated
in the offer.
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(3) The signature (manual or electronic, as appropriate),
title, and telephone number of the offeror’s official authorized
to provide this information.

(4) The name, address, and 9-digit Routing Transit
Number of the offeror’s financial agent.

(5) The offeror’s account number and the type of
account (checking, savings, or lockbox).

(6) If applicable, the Fedwire Transfer System tele-
graphic abbreviation of the offeror’s financial agent.

(7) Ifapplicable, the offeror shall also provide the name,
address, telegraphic abbreviation, and 9-digit Routing Transit
Number of the correspondent financial institution receiving
the wire transfer payment if the offeror’s financial agent is not
directly on-line to the Fedwire and, therefore, not the receiver
of the wire transfer payment.

(End of provision)

(FAC 2005-38) 52.2-235
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52.244-1 [Reserved]

52.244-2 Subcontracts.
As prescribed in 44.204(a)(1), insert the following clause:

SUBCONTRACTS (JUNE 2007)

(a) Definitions. As used in this clause—

“Approved purchasing system” means a Contractor’s pur-
chasing system that has been reviewed and approved in accor-
dance with Part 44 of the Federal Acquisition Regulation
(FAR).

“Consent to subcontract” means the Contracting Officer’s
written consent for the Contractor to enter into a particular
subcontract.

“Subcontract” means any contract, as defined in
FAR Subpart 2.1, entered into by a subcontractor to furnish
supplies or services for performance of the prime contract or
a subcontract. It includes, but is not limited to, purchase
orders, and changes and modifications to purchase orders.

(b) When this clause is included in a fixed-price type con-
tract, consent to subcontract is required only on unpriced con-
tract actions (including unpriced modifications or unpriced
delivery orders), and only if required in accordance with
paragraph (c) or (d) of this clause.

(c) If the Contractor does not have an approved purchasing
system, consent to subcontract is required for any subcontract
that—

(1) Is of the cost-reimbursement, time-and-materials, or
labor-hour type; or
(2) Is fixed-price and exceeds—

(1) For a contract awarded by the Department of
Defense, the Coast Guard, or the National Aeronautics and
Space Administration, the greater of the simplified acquisi-
tion threshold or 5 percent of the total estimated cost of the
contract; or

(ii) For a contract awarded by a civilian agency other
than the Coast Guard and the National Aeronautics and Space
Administration, either the simplified acquisition threshold or
5 percent of the total estimated cost of the contract.

(d) If the Contractor has an approved purchasing system,
the Contractor nevertheless shall obtain the Contracting
Officer’s written consent before placing the following
subcontracts:

(e)(1) The Contractor shall notify the Contracting Officer
reasonably in advance of placing any subcontract or modifi-
cation thereof for which consent is required under
paragraph (b), (c), or (d) of this clause, including the follow-
ing information:

(1) A description of the supplies or services to be
subcontracted.

(1) Identification of the type of subcontract to be
used.

(ii1) Identification of the proposed subcontractor.

(iv) The proposed subcontract price.

(v) The subcontractor’s current, complete, and accu-
rate cost or pricing data and Certificate of Current Cost or
Pricing Data, if required by other contract provisions.

(vi) The subcontractor’s Disclosure Statement or
Certificate relating to Cost Accounting Standards when such
data are required by other provisions of this contract.

(vii) A negotiation memorandum reflecting—

(A) The principal elements of the subcontract
price negotiations;

(B) The most significant considerations control-
ling establishment of initial or revised prices;

(C) The reason cost or pricing data were or were
not required;

(D) The extent, if any, to which the Contractor did
not rely on the subcontractor’s cost or pricing data in deter-
mining the price objective and in negotiating the final price;

(E) The extent to which it was recognized in the
negotiation that the subcontractor’s cost or pricing data were
not accurate, complete, or current; the action taken by the
Contractor and the subcontractor; and the effect of any such
defective data on the total price negotiated;

(F) The reasons for any significant difference
between the Contractor’s price objective and the price nego-
tiated; and

(G) A complete explanation of the incentive fee
or profit plan when incentives are used. The explanation shall
identify each critical performance element, management deci-
sions used to quantify each incentive element, reasons for the
incentives, and a summary of all trade-off possibilities
considered.

(2) The Contractor is not required to notify the Contract-
ing Officer in advance of entering into any subcontract for
which consent is not required under paragraph (b), (c), or (d)
of this clause.

(f) Unless the consent or approval specifically provides
otherwise, neither consent by the Contracting Officer to any
subcontract nor approval of the Contractor’s purchasing sys-
tem shall constitute a determination—

(1) Of the acceptability of any subcontract terms or
conditions;

(2) Of the allowability of any cost under this contract; or

(3) To relieve the Contractor of any responsibility for
performing this contract.

(g) No subcontract or modification thereof placed under
this contract shall provide for payment on a cost-plus-a-per-
centage-of-cost basis, and any fee payable under cost-reim-
bursement type subcontracts shall not exceed the fee
limitations in FAR 15.404-4(c)(4)(i).

52.2-263
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(h) The Contractor shall give the Contracting Officer
immediate written notice of any action or suit filed and prompt
notice of any claim made against the Contractor by any sub-
contractor or vendor that, in the opinion of the Contractor,
may result in litigation related in any way to this contract, with
respect to which the Contractor may be entitled to reimburse-
ment from the Government.

(1) The Government reserves the right to review the Con-
tractor’s purchasing system as set forth in FAR Subpart 44.3.

(j) Paragraphs (c) and (e) of this clause do not apply to the
following subcontracts, which were evaluated during
negotiations:

(End of clause)

Alternate I (June 2007). As prescribed in 44.204(a)(2),
substitute the following paragraph (e)(2) for paragraph (e)(2)
of the basic clause:

(e)(2) If the Contractor has an approved purchasing system
and consent is not required under paragraph (c), or (d) of this
clause, the Contractor nevertheless shall notify the Contracting
Officer reasonably in advance of entering into any (i) cost-plus-
fixed-fee subcontract, or (ii) fixed-price subcontract that
exceeds either the simplified acquisition threshold or 5 percent
of the total estimated cost of this contract. The notification shall
include the information required by paragraphs (e)(1)(i)
through (e)(1)(iv) of this clause.

52.244-3 [Reserved]

52.244-4 Subcontractors and Qutside Associates and
Consultants (Architect-Engineer Services).
As prescribed in 44.204(b), insert the following clause:

SUBCONTRACTORS AND OUTSIDE ASSOCIATES AND
CONSULTANTS (ARCHITECT-ENGINEER SERVICES)
(AUG 1998)

Any subcontractors and outside associates or consultants
required by the Contractor in connection with the services
covered by the contract will be limited to individuals or firms
that were specifically identified and agreed to during negoti-
ations. The Contractor shall obtain the Contracting Officer’s
written consent before making any substitution for these sub-
contractors, associates, or consultants.

(End of clause)
52.244-5 Competition in Subcontracting.
As prescribed in 44.204(c), insert the following clause:
COMPETITION IN SUBCONTRACTING (DEC 1996)

(a) The Contractor shall select subcontractors (including
suppliers) on a competitive basis to the maximum practical
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extent consistent with the objectives and requirements of the
contract.

(b) If the Contractor is an approved mentor under the
Department of Defense Pilot Mentor-Protégé Program
(Pub. L. 101-510, section 831 as amended), the Contractor
may award subcontracts under this contract on a noncompet-
itive basis to its protégés.

(End of clause)

52.244-6 Subcontracts for Commercial Items.
As prescribed in 44.403, insert the following clause:

SUBCONTRACTS FOR COMMERCIAL ITEMS (DEC 2009)

(a) Definitions. As used in this clause—

“Commercial item” has the meaning contained in Federal
Acquisition Regulation 2.101, Definitions.

“Subcontract” includes a transfer of commercial items
between divisions, subsidiaries, or affiliates of the Contractor
or subcontractor at any tier.

(b) To the maximum extent practicable, the Contractor
shall incorporate, and require its subcontractors at all tiers to
incorporate, commercial items or nondevelopmental items as
components of items to be supplied under this contract.

(c)(1) The Contractor shall insert the following clauses in
subcontracts for commercial items:

(1) 52.203-13, Contractor Code of Business Ethics
and Conduct (DEC 2008) (Pub. L. 110-252, Title VI, Chapter
1 (41 U.S.C. 251 note)), if the subcontract exceeds $5,000,000
and has a performance period of more than 120 days. In alter-
ing this clause to identify the appropriate parties, all disclo-
sures of violation of the civil False Claims Act or of Federal
criminal law shall be directed to the agency Office of the
Inspector General, with a copy to the Contracting Officer.

(i1) 52.203-15, Whistleblower Protections Under the
American Recovery and Reinvestment Act of 2009 (Section
1553 of Pub. L. 111-5), if the subcontract is funded under the
Recovery Act.

(ii1) 52.219-8, Utilization of Small Business Con-
cerns (MAY 2004) (15 U.S.C. 637(d)(2) and (3)), if the sub-
contract offers further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns)
exceeds $550,000 ($1,000,000 for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(iv) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

(v) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (SEPT 2006) (38 U.S.C. 4212(a));

(vi) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793).

(vii) [Reserved]
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(viii) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).

(ix) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006) (46 U.S.C.
App. 1241 and 10 U.S.C. 2631), if flow down is required in
accordance with paragraph (d) of FAR clause 52.247-64).

(2) While not required, the Contractor may flow down
to subcontracts for commercial items a minimal number of

additional clauses necessary to satisfy its contractual
obligations.

(d) The Contractor shall include the terms of this clause,
including this paragraph (d), in subcontracts awarded under
this contract.

(End of clause)
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