
Subpart 227.6 - FOREIGN LICENSE AND
TECHNICAL ASSISTANCE AGREEMENTS
Parent topic: Part 227 - PATENTS, DATA, AND COPYRIGHTS

227.670 Scope.

This subpart prescribes policy with respect to foreign license and technical assistance agreements.

227.671 General.

In furtherance of the Military Assistance Program or for other national defense purposes, the
Government may undertake to develop or encourage the development of foreign additional sources
of supply. The development of such sources may be accomplished by an agreement, often called a
foreign licensing agreement or technical assistance agreement, wherein a domestic concern,
referred to in this subpart as a “primary source,” agrees to furnish to a foreign concern or
government, herein referred to as a “second source;” foreign patent rights; technical assistance in
the form of data, know-how, trained personnel of the primary source, instruction and guidance of the
personnel of the second source, jigs, dies, fixtures, or other manufacturing aids, or such other
assistance, information, rights, or licenses as are needed to enable the second source to produce
particular supplies or perform particular services. Agreements calling for one or more of the
foregoing may be entered into between the primary source and the Government, a foreign
government, or a foreign concern. The consideration for providing such foreign license and technical
assistance may be in the form of a lump sum payment, payments for each item manufactured by the
second source, an agreement to exchange data and patent rights on improvements made to the
article or service, capital stock transactions, or any combination of these. The primary source's
bases for computing such consideration may include actual costs; charges for the use of patents,
data, or know-how reflecting the primary source's investment in developing and engineering and
production techniques; and the primary source's “price” for setting up a second source. Such
agreements often refer to the compensation to be paid as a royalty or license fee whether or not
patent rights are involved.

227.672 Policy.

It is Government policy not to pay in connection with its contracts, and not to allow to be paid in
connection with contracts made with funds derived through the Military Assistance Program or
otherwise through the United States Government, charges for use of patents in which it holds a
royalty-free license or charges for data which it has a right to use and disclose to others, or which is
in the public domain, or which the Government has acquired without restriction upon its use and
disclosure to others. This policy shall be applied by the Departments in negotiating contract prices
for foreign license technical assistance contracts (227.675) or supply contracts with second sources
(227.674); and in commenting on such agreements when they are referred to the Department of
Defense by the Department of State pursuant to Section 414 of the Mutual Security Act of 1954 as
amended (22 U.S.C. 1934) and the International Traffic in Arms Regulations (see 227.675 ).
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227.673 Foreign license and technical assistance
agreements between the Government and domestic
concerns.

(a) Contracts between the Government and a primary source to provide technical assistance or
patent rights to a second source for the manufacture of supplies or performance of services shall, to
the extent practicable, specify the rights in patents and data and any other rights to be supplied to
the second source. Each contract shall provide, in connection with any separate agreement between
the primary source and the second source for patent rights or technical assistance relating to the
articles or services involved in the contract, that—

(1) The primary source and his subcontractors shall not make, on account of any purchases by the
Government or by others with funds derived through the Military Assistance Program or otherwise
through the Government, any charge to the second source for royalties or amortization for patents
or inventions in which the Government holds a royalty-free license; or data which the Government
has the right to possess, use, and disclose to others; or any technical assistance provided to the
second source for which the Government has paid under a contract between the Government and
the primary source; and

(2) The separate agreement between the primary and second source shall include a statement
referring to the contract between the Government and the primary source, and shall conform to the
requirements of the International Traffic in Arms Regulations (see 227.675-1 ).

(b) The following factors, among others, shall be considered in negotiating the price to be paid the
primary source under contracts within (a) of this section:

(1) The actual cost of providing data, personnel, manufacturing aids, samples, spare parts, and the
like;

(2) The extent to which the Government has contributed to the development of the supplies or
services, and to the methods of manufacture or performance, through past contracts for research
and development or for manufacture of the supplies or performance of the services; and

(3) The Government's patent rights and rights in data relating to the supplies or services and to the
methods of manufacture or of performance.

227.674 Supply contracts between the Government and a
foreign government or concern.

In negotiating contract prices with a second source, including the redetermination of contract
prices, or in determining the allowability of costs under a cost-reimbursement contract with a
second source, the contracting officer:

(a) Shall obtain from the second source a detailed statement (see FAR 27.204-1(a)(2)) of royalties,
license fees, and other compensation paid or to be paid to a primary source (or any of his
subcontractors) for patent rights, rights in data, and other technical assistance provided to the
second source, including identification and description of such patents, data, and technical
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assistance; and

(b) Shall not accept or allow charges which in effect are—

(1) For royalties or amortization for patents or inventions in which the Government holds a royalty-
free license; or

(2) For data which the Government has a right to possess, use, and disclose to others; or

(3) For any technical assistance provided to the second source for which the Government has paid
under a contract between the Government and a primary source.

227.675 Foreign license and technical assistance
agreements between a domestic concern and a foreign
government or concern.

227.675-1 International Traffic in Arms Regulations.

Pursuant to Section 414 of the Mutual Security Act of 1954, as amended (22 U.S.C. 1934), the
Department of State controls the exportation of data relating to articles designated in the United
States Munitions List as arms, ammunition, or munitions of war. (The Munitions List and pertinent
procedures are set forth in the International Traffic in Arms Regulations, 22 CFR, et seq.) Before
authorizing such exportation, the Department of State generally requests comments from the
Department of Defense. On request of the Office of the Assistant Secretary of Defense (International
Security Affairs), each Department shall submit comments thereon as the basis for a Department of
Defense reply to the Department of State.

227.675-2 Review of agreements.

(a) In reviewing foreign license and technical assistance agreements between primary and second
sources, the Department concerned shall, insofar as its interests are involved, indicate whether the
agreement meets the requirements of Sections 124.07-124.10 of the International Traffic in Arms
Regulations or in what respects it is deficient. Paragraphs (b) through (g) of this subsection provide
general guidance.

(b) When it is reasonably anticipated that the Government will purchase from the second source the
supplies or services involved in the agreement, or that Military Assistance Program funds will be
provided for the procurement of the supplies or services, the following guidance applies.

(1) If the agreement specifies a reduction in charges thereunder, with respect to purchases by or for
the Government or by others with funds derived through the Military Assistance Program or
otherwise through the Government, in recognition of the Government's rights in patents and data,
the Department concerned shall evaluate the amount of the reduction to determine whether it is fair
and reasonable in the circumstances, before indicating its approval.

(2) If the agreement does not specify any reduction in charges or otherwise fails to give recognition
to the Government's rights in the patents or data involved, approval shall be conditioned upon



amendment of the agreement to reflect a reduction, evaluated by the Department concerned as
acceptable to the Government, in any charge thereunder with respect to purchases made by or for
the Government or by others with funds derived through the Military Assistance Program or
otherwise through the Government, in accordance with Section 124.10 of the International Traffic in
Arms Regulations.

(3) If the agreement provides that no charge is to be made to the second source for data or patent
rights to the extent of the Government's rights, the Department concerned shall evaluate the
acceptability of the provision before indicating its approval.

(4) If time or circumstances do not permit the evaluation called for in (b)(1), (2), or (3) of this
subsection, the guidance in (c) of this subsection shall be followed.

(c) When it is not reasonably anticipated that the Government will purchase from the second source
the supplies or services involved in the agreement nor that Military Assistance Program funds will
be provided for the purchase of the supplies or services, then the following guidance applies.

(1) If the agreement provides for charges to the second source for data or patent rights, it may
suffice to fulfill the requirements of Section 124.10 insofar as the Department of Defense is
concerned if:

(i) The agreement requires the second source to advise the primary source when he has knowledge
of any purchase made or to be made from him by or for the Government or by others with funds
derived through the Military Assistance Program or otherwise through the Government;

(ii) The primary source separately agrees with the Government that upon such advice to him from
the second source or from the Government or otherwise as to any such a purchase or prospective
purchase, he will negotiate with the Department concerned an appropriate reduction in his charges
to the second source in recognition of any Government rights in patents or data; and

(iii) The agreement between the primary and second sources further provides that in the event of
any such purchase and resulting reduction in charges, the second source shall pass on this reduction
to the Government by giving the Government a corresponding reduction in the purchase price of the
article or service.

(2) If the agreement provides that no charge is to be made to the second source for data or patent
rights to the extent to which the Government has rights, the Department concerned shall:

(i) Evaluate the acceptability of the provision before indicating its approval; or

(ii) Explicitly condition its approval on the right to evaluate the acceptability of the provision at a
later time.

(d) When there is a technical assistance agreement between the primary source and the Government
related to the agreement between the primary and second sources that is under review, the latter
agreement shall reflect the arrangements contemplated with respect thereto by the Government's
technical assistance agreement with the primary source.

(e) Every agreement shall provide that any license rights transferred under the agreement are
subject to existing rights of the Government.

(f) In connection with every agreement referred to in (b) above, a request shall be made to the
primary source—



(1) To identify the patents, data, and other technical assistance to be provided to the second source
by the primary source or any of his subcontractors,

(2) To identify any such patents and data in which, to the knowledge of the primary source, the
Government may have rights, and

(3) To segregate the charges made to the second source for each such category or item of patents,
data, and other technical assistance.

Reviewing personnel shall verify this information or, where the primary source does not furnish it,
obtain such information from Governmental sources so far as practicable.

(g) The Department concerned shall make it clear that its approval of any agreement does not
necessarily recognize the propriety of the charges or the amounts thereof, or constitute approval of
any of the business arrangements in the agreement, unless the Department expressly intends by its
approval to commit itself to the fairness and reasonableness of a particular charge or charges. In
any event, a disclaimer should be made to charges or business terms not affecting any purchase
made by or for the Government or by others with funds derived through the Military Assistance
Program or otherwise through the Government.

227.676 Foreign patent interchange agreements.

(a) Patent interchange agreements between the United States and foreign governments provide for
the use of patent rights, compensation, free licenses, and the establishment of committees to review
and make recommendations on these matters. The agreements also may exempt the United States
from royalty and other payments. The contracting officer shall ensure that royalty payments are
consistent with patent interchange agreements.

(b) Assistance with patent rights and royalty payments in the United States European Command
(USEUCOM) area of responsibility is available from HQ USEUCOM, ATTN: ECLA, Unit 30400, Box
1000, APO AE 09128; Telephone: DSN 430-8001/7263, Commercial 49-0711-680-8001/7263; Telefax:
49-0711-680-5732.


