—/(é DEPARTMENT OF HEALTH & HUMAN SERVICES Office of the Secretary

Washington, D.C. 20201

FAR CLASS DEVIATION 2025-02
Amendment 1

MEMORANDUM TO: Heads of the Contracting Activities (HCA)

: . t. K. Brisbon
FROM: H Katrll’la BI‘]SbO]’] H. K.Brisbon (Feb 20, 2025 17:55 EST)

Deputy Assistant Secretary for Acquisitions and Senior Procurement Executive
Office of Acquisitions

Office of Assistant Secretary for Financial Resources (ASFR)

Department of Health and Human Services (HHS)

SUBJECT: Amendment 1 to Class Deviation (CD) No. 2025-02 from the Federal Acquisition
Regulation (FAR) Regarding Section 2 of the Executive Order (EO) 14148,
“Initial Rescissions of Harmful Executive Orders and Actions,” which revoked
EO 14057 and Section 2 of EO 14208, “Ending Procurement and Forced Use of
Paper Straws." (CAAC Letter 2025-02 Supplement 1)

1. EFFECTIVE DATE:
Immediately upon signature.
2. EXPIRATION DATE:

This CD remains in effect until the changes described herein are incorporated into the FAR,
superseded, or otherwise rescinded.

3. PURPOSE:

This FAR CD implements requirements to comply with the revocation of EO 14057, Catalyzing
Clean Energy Industries and Jobs Through Federal Sustainability, and Section 2 of EO 14208,
Ending Procurement and Forced Use of Paper Straws.

Amendment 1 to FAR CD 2025-02 makes corrections to the guidance in Section 5 and further
clarifies the purpose of the FAR CD. FAR CD 2025-02, signed on February 19, 2025, is hereby
rescinded and superseded by this amendment.

4. BACKGROUND:

Section 2 of EO 14148, Initial Rescissions of Harmful Executive Orders and Actions, dated
January 20, 2025, revoked EO 14057, Catalyzing Clean Energy Industries and Jobs Through
Federal Sustainability, dated December 8, 2021. Section 2 of EO 14208, Ending Procurement
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and Forced Use of Paper Straws, dated February 10, 2025, directs agencies to take appropriate
action to eliminate policies designed to disfavor plastic straws.

On February 4, 2025, HHS issued a special notice on SAM.gov entitled HHS Compliance with
President Trump'’s Priorities and Agenda’. This special notice informed the public that HHS was
taking immediate action to begin forbearing enforcement of all contract clauses, provisions,
terms, and conditions, related to any and all subsequent EOs issued by President Trump and
implementing guidance.

On February 15, 2025, the Civilian Agency Acquisition Council (CAAC) issued CAAC Letter
2025-022, CAAC Consultation to Issue a Class Deviation From the Federal Acquisition
Regulation (FAR) Regarding Section 2 of the Executive Order 14148, Initial Rescissions of
Harmful Executive Orders and Actions, which revoked Executive Order 14057 and Section 2 of
Executive Order 14208, Ending Procurement and Forced Use of Paper Straws

In advancement of Section 2 of EO 14208, the removal of requirements related to EO 14057
eliminates all non-statutory sustainability requirements or preferences in purchases of food
service wares, including paper straws. In addition to removing requirements related to EO14057,
the deviated text in Attachment 1 also reflects recent updates to Code of Federal Regulation
citations for the U.S. Department of Agriculture’s BioPreferred® Program, a statutory
purchasing preference program.

On February 18, 2025, the CAAC issued Supplement 1 to CAAC Letter 2025-02 which
superseded the CAAC Letter 2025-02 issued on February 15, 2025. The CAAC Letter
Supplement changes all references of “(DEVIATION XXX 2025)” to “(DEVIATION FEB
2025)” and changes the title of the Attachment from “(DEVIATION JAN 2025)” to
“(DEVIATION FEB 2025).”

S. GUIDANCE:

The requirements in this CD apply to all HHS Operating Divisions and Staff Divisions for
applicable solicitations and contracts.

Heads of the contracting activities (HCA) must ensure this CD is disseminated to the acquisition
workforce and ensure compliance with the requirements in the class deviation.

Effective immediately, HHS contracting staff must comply with the following:
A. When issuing new solicitations or contracts/orders:

1. Use the revised definitions in FAR part 2 and follow the procedures in parts 11,
18, 23, and 37 as shown in Attachment 1.

I'SAM.gov special notice is available at https:/sam.gov/opp/8779£5404¢5461b9b9680fdal 53eecc/view.

2 CAAC Letters, including supplements, are available at https://www.acquisition.gov/caac-letters.
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2. Do not include any of the following provisions and clauses:

52.204-8 Annual Representations and Certifications (JAN 2025)
52.212-3 Offeror Representations and Certifications—Commercial
Products and Commercial Services (MAY 2024)

52.212-5 Contract Terms and Conditions Required To Implement
Statutes or Executive Orders—Commercial Products and Commercial
Services (JAN 2025)

52.213-4 Terms and Conditions—Simplified Acquisitions (Other Than
Commercial Products and Commercial Services) (JAN 2025)
52.223-1 Biobased Product Certification (MAY 2024)

52.223-2 Reporting of Biobased Products Under Service and
Construction Contracts (MAY 2024)

52.223-10 Waste Reduction Program (MAY 2024)

52.223-19, Compliance with Environmental Management Systems
(MAY 2011)

52.223-22, Public Disclosure of Greenhouse Gas Emissions and
Reduction Goals—Representation (DEC 2016)

52.223-23, Sustainable Products and Services (MAY 2024)

3. Include the following provisions and clauses, if applicable: (See Attachment 1 for
FAR deviation text.)

52.204-8 Annual Representations and Certifications (JAN 2025)
(DEVIATION FEB 2025)

52.212-3 Offeror Representations and Certifications—Commercial
Products and Commercial Services (MAY 2024) (DEVIATION FEB
2025)

52.212-5 Contract Terms and Conditions Required To Implement Statutes
or Executive Orders—Commercial Products and Commercial Services
(JAN 2025) (DEVIATION FEB 2025)

52.213-4 Terms and Conditions—Simplified Acquisitions (Other Than
Commercial Products and Commercial Services) (JAN 2025)
(DEVIATION FEB 2025)

52.223-1 Biobased Product Certification (MAY 2024) (DEVIATION FEB
2025)

52.223-2 Reporting of Biobased Products Under Service and Construction
Contracts (MAY 2024) (DEVIATION FEB 2025)

52.223-10 Waste Reduction Program (MAY 2024) (DEVIATION FEB
2025)

52.223-23, Sustainable Products and Services (MAY 2024 (DEVIATION
FEB 2025))
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4. Include the following notice:

“System updates may lag policy updates. The System for Award Management
(SAM) may continue to require entities to complete representations based on
provisions that are not included in agency solicitations, including 52.223-22,
Public Disclosure of Greenhouse Gas Emissions and Reduction Goals—
Representation, and paragraph (t) of 52.212-3, Offeror Representations and
Certifications—Commercial Products and Commercial Services. Agencies will
not consider or use these representations. Entities are not required to, nor are they
able to, update their entity registration to remove these representations in SAM.”

B. For open solicitations:

1. Amend the solicitation to use the revised definitions in FAR part 2 and follow

the procedures in parts 11, 18, 23, and 37 as shown in Attachment 1.

2. Amend the solicitation to remove any of the following provisions and clauses:

52.204-8 Annual Representations and Certifications (JAN 2025)
52.212-3 Offeror Representations and Certifications—Commercial
Products and Commercial Services (MAY 2024)

52.212-5 Contract Terms and Conditions Required To Implement
Statutes or Executive Orders—Commercial Products and Commercial
Services (JAN 2025)

52.213-4 Terms and Conditions—Simplified Acquisitions (Other Than
Commercial Products and Commercial Services) (JAN 2025)
52.223-1 Biobased Product Certification (MAY 2024)

52.223-2 Reporting of Biobased Products Under Service and
Construction Contracts (MAY 2024)

52.223-10 Waste Reduction Program (MAY 2024)

52.223-19, Compliance with Environmental Management Systems
(MAY 2011)

52.223-22, Public Disclosure of Greenhouse Gas Emissions and
Reduction Goals—Representation (DEC 2016)

52.223-23, Sustainable Products and Services (MAY 2024)

3. Amend the solicitation to include the following provisions and clauses, if

applicable: (See Attachment 1 for FAR deviation text.)

52.204-8 Annual Representations and Certifications (JAN 2025)
(DEVIATION FEB 2025)

52.212-3 Offeror Representations and Certifications—Commercial
Products and Commercial Services (MAY 2024) (DEVIATION FEB
2025)
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e 52.212-5 Contract Terms and Conditions Required To Implement Statutes
or Executive Orders—Commercial Products and Commercial Services
(JAN 2025) (DEVIATION FEB 2025)

e 52.213-4 Terms and Conditions—Simplified Acquisitions (Other Than
Commercial Products and Commercial Services) (JAN 2025)
(DEVIATION FEB 2025)

e 52.223-1 Biobased Product Certification (MAY 2024) (DEVIATION FEB
2025)

e 52.223-2 Reporting of Biobased Products Under Service and Construction
Contracts (MAY 2024) (DEVIATION FEB 2025)

e 52.223-10 Waste Reduction Program (MAY 2024) (DEVIATION FEB
2025)

e 52.223-23, Sustainable Products and Services (MAY 2024 (DEVIATION
FEB 2025))

4. Amend the solicitation to include the following notice:

“System updates may lag policy updates. The System for Award Management
(SAM) may continue to require entities to complete representations based on
provisions that are not included in agency solicitations, including 52.223-22,
Public Disclosure of Greenhouse Gas Emissions and Reduction Goals—
Representation, and paragraph (t) of 52.212-3, Offeror Representations and
Certifications—Commercial Products and Commercial Services. Agencies will
not consider or use these representations. Entities are not required to, nor are they
able to, update their entity registration to remove these representations in SAM.”

C. For existing contracts and orders:

1.

At the next available opportunity, modify the contract/order to use the
revised definitions in FAR part 2 and follow the procedures in parts 11, 18, 23,
and 37 as shown in Attachment 1.

At the next available opportunity, modify the contract/order to remove any of
the following provisions and clauses:

e 52.204-8 Annual Representations and Certifications (JAN 2025)

e 52.212-3 Offeror Representations and Certifications—Commercial
Products and Commercial Services (MAY 2024)

e 52.212-5 Contract Terms and Conditions Required To Implement
Statutes or Executive Orders—Commercial Products and Commercial
Services (JAN 2025)

e 52.213-4 Terms and Conditions—Simplified Acquisitions (Other Than
Commercial Products and Commercial Services) (JAN 2025)

e 52.223-1 Biobased Product Certification (MAY 2024)

e 52.223-2 Reporting of Biobased Products Under Service and
Construction Contracts (MAY 2024)
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e 52.223-10 Waste Reduction Program (MAY 2024)

e 52.223-19, Compliance with Environmental Management Systems
(MAY 2011)

e 52.223-22 Public Disclosure of Greenhouse Gas Emissions and
Reduction Goals—Representation (DEC 2016)

e 52.223-23, Sustainable Products and Services (MAY 2024)

3. At the next available opportunity, modify the contract/order to include the
following provisions and clauses, if applicable: (See Attachment 1 for FAR
deviation text.)

e 52.204-8 Annual Representations and Certifications (JAN 2025)
(DEVIATION FEB 2025)

e 52.212-3 Offeror Representations and Certifications—Commercial
Products and Commercial Services (MAY 2024) (DEVIATION FEB
2025)

e 52.212-5 Contract Terms and Conditions Required To Implement Statutes
or Executive Orders—Commercial Products and Commercial Services
(JAN 2025) (DEVIATION FEB 2025)

e 52.213-4 Terms and Conditions—Simplified Acquisitions (Other Than
Commercial Products and Commercial Services) (JAN 2025)
(DEVIATION FEB 2025)

e 52.223-1 Biobased Product Certification (MAY 2024) (DEVIATION FEB
2025)

e 52.223-2 Reporting of Biobased Products Under Service and Construction
Contracts (MAY 2024) (DEVIATION FEB 2025)

e 52.223-10 Waste Reduction Program (MAY 2024) (DEVIATION FEB
2025)

e 52.223-23, Sustainable Products and Services (MAY 2024 (DEVIATION
FEB 2025))

6. AUTHORITY:

This CD is issued under the authority of FAR 1.404, Class deviations, and the Department of
Health and Human Services Acquisition Regulation (HHSAR) 301.401, Deviations. Supplement
1 to CAAC Letter 2025-02 serves as consultation with the Chair of the CAAC as required by
FAR 1.404(a)(1).

7. DEVIATION:
See Attachment 1 for FAR deviation text.
8. CONTACT:

Acquisition workforce members with questions regarding this class deviation should contact
their cognizant OpDiv/StaffDiv Acquisition Office or Acquisition Policy Council (APC)
Representative(s), as appropriate.
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The current list of APC Representatives may be found on the Acquisition Councils and
Workgroups Page of the HHS Acquisition Portal (HHSAP).

All other questions should be directed to Acquisition_Policy@hhs.gov.

9.  ATTACHMENT(S):

Attachment 1: FAR Deviation Text
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Attachment 1, FAR Deviation Text
(Ref: CAAC Letter 2025-02, Supplement 1)

ATTACHMENT (DEVIATION FEB 2025)

Executive Order 14148, “Initial Rescissions of Harmful Executive
Orders and Actions,” of January 20, 2025, revocation of
Executive Order 14057, “Catalyzing Clean Energy Industries and
Jobs Through Federal Sustainability,” of December 8, 2021

Baseline is FAC 2025-03, published in the Federal Register on
January 3, 2025, effective January 17, 2025.

Changes to the baseline are shown as [additions] and deletiens.

PART 1—-FEDERAL ACQUISITION REGULATIONS SYSTEM

* * * * *

Subpart 1.l1—Purpose, Authority, Issuance

* * * * *

1.106 OMB approval under the Paperwork Reduction Act.

The Paperwork Reduction Act of 1980 (44 U.S.C. chapter 35)
imposes a requirement on Federal agencies to obtain approval
from the Office of Management and Budget (OMB) before collecting
information from 10 or more members of the public. The
information collection and recordkeeping requirements contained
in this regulation have been approved by the OMB. The following
OMB control numbers apply:

FAR Segment OMB control No.
* * * * * * * * * * * * * *
5222322 5000-0107=
* * * * * * * * * * * * * *

PART 2-DEFINITIONS OF WORDS AND TERMS

Page 1 of 26
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Attachment 1, FAR Deviation Text
(Ref: CAAC Letter 2025-02, Supplement 1)

Subpart 2.1-Definitions

2.101 Definitions.

* * * * *

Biobased product means a product determined by the U.S.
Department of Agriculture to be a commercial product or
industrial product (other than food or feed) that is composed,
in whole or in significant part, of biological products,
including renewable domestic agricultural materials and forestry
materials, or that is an intermediate ingredient or feedstock.
The term includes, with respect to forestry materials, forest
products that meet biobased content requirements,
notwithstanding the market share the product holds, the age of
the product, or whether the market for the product is new or
emerging. (7 U.S.C. 8101) (+€FR—3204+-2[7 CFR part 4270.2)]).

Sustainable products and services means—preducts—andserviees
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—+[(1)] Products containing recovered material
designated by the U.S. Environmental Protection Agency (EPA)
under the Comprehensive Procurement Guidelines (42 U.S.C. 6962)
(40 CFR part 247) (https://www.epa.gov/smm/comprehensive-
procurement-guideline-cpg-program#products) .

—+i3+[(2)] Energy- and water-efficient products that are
ENERGY STAR® certified or Federal Energy Management Program
(FEMP) —designated products (42 U.S.C. 8259b) (10 CFR part 436,
subpart C) (https://www.enerqgy.gov/eere/femp/search-energy-
efficient-products and
https://www.energystar.gov/products?s=mega) .

—+3+343[(3)] Biobased products meeting the content
requirement of the U.S. Department of Agriculture under the
BioPreferred® program (7 U.S.C. 8102) (F+—<EFRpart—3204[7 CFR
part 4270]) (https://www.biopreferred.gov) .

Page 2 of 26



FAR CD 2025-02 Amendment 1
Attachment 1, FAR Deviation Text
(Ref: CAAC Letter 2025-02, Supplement 1)

—++)r[(4)] Acceptable chemicals, products, and
manufacturing processes listed under EPA's Significant New
Alternatives Policy (SNAP) program, which ensures a safe and
smooth transition away from substances that contribute to the
depletion of stratospheric ozone (42 U.S.C. 76711) (40 CFR part
82, subpart G) (https://www.epa.gov/snap) .

United States, when used in a geographic sense, means the 50
States and the District of Columbia, except as follows: * * *

9 oy 1140 EIE SR ~CZNENE VY "R I N | o Adof1mna4+ 1~ 4+
T O —uoo TI—Soopatrtc 29+ Ty =] |\ N s s i e G W i R & 1

23310+ [Reserved]

* * * * *

PART 11-DESCRIBING AGENCY NEEDS

11.002 Policy.

* * * * *

(d) (1) Agencies shall procure sustainable products and
services (as defined in 2.101) in accordance with subpart 23.1.

(2) Unless it is not practicable (see 23.104(a)) or an
exception er mpttorn applies (see 23.105—and—23-3065
respeetivety), agencies shall incorporate the use of sustainable

products and services when—

Page 3 of 26
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Attachment 1, FAR Deviation Text
(Ref: CAAC Letter 2025-02, Supplement 1)

(1) Developing, reviewing, or revising Federal and
military specifications, product descriptions (including
commercial item descriptions) and standards;

(ii) Describing Government requirements for products and
services; and

(iii) Developing source-selection factors.

(3) The Green Procurement Compilation (GPC) available at
https://sftool.gov/greenprocurement provides a comprehensive
list of sustainable products and services and other related
sustainable acguisition guidance. Agencies should [consult the
GPC when determining which statutory purchasing programs apply
to a specific product or service and incorporate applicable
requirements into the requirement document.]—
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StTtatttCa oSS T Ca I Cts; O CrattC o Tttt Gttt \=pn
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TOT oS pPpttCTrrrrC—P ot uatCTt—OTT StV

(2) For biobased products, agencies may not require, as a
condition of purchase of such products, the vendor or
manufacturer to provide more data than would typically be
provided by other business entities offering products for sale
to the agency, other than data confirming the biobased content
of a product (see +F—EFR32014-8[7 CFR 4270.14]).

* * * * *

PART 18—EMERGENCY ACQUISITIONS

Page 4 of 26
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Attachment 1, FAR Deviation Text

CAAC Letter 2025-02, Supplement 1)

(Ref

Subpart 18.2—Emergency Acquisition Flexibilities

18.202 Defense or recovery from certain events.
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23.000 Scope of part.

This part prescribes acquisition policies and procedures
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and to ensure proper handling and

quality of the environment,
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Attachment 1, FAR Deviation Text
(Ref: CAAC Letter 2025-02, Supplement 1)

Subpart 23.1—Sustainable Products and Services

23.100 Scope of subpart.

This subpart provides policies and procedures for procuring
sustainable products and services. This subpart applies to all
contract actions, including those using part 12 procedures for
the acquisition of commercial products, including commercially
available off-the-shelf (COTS) items, and commercial services
and acquisitions valued at or below the micro-purchase
threshold.

23.101 Definitions.

As used in this subpart— * * *

U.S. Department of Agriculture (USDA)-designated product
category means a generic grouping of products that are or can be
made with biobased materials—

(1) That are listed by USDA in a procurement guideline ~#
CFR—part—3201—subpart—Br|available at

https://www.biopreferred.gov/resources/categories.html]; and

(2) For which USDA has provided purchasing recommendations
H4available at https://www.biopreferred.gov[ or 7 CFR part
4270]+.

Page 6 of 26
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CAAC Letter 2025-02, Supplement 1)
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——+tcdh—Fhe[See the] authorities referenced in 23.107 for

statutory purchasing programs.

23.103 Policy.

Agencies shall procure sustainable products and services

(a)

(as defined in 2.101)

to the maximum extent practicable.

Procuring sustainable products and services is

(1)

considered practicable,
products or services—

unless the agency cannot acquire

Competitively within a reasonable performance

(1)

schedule

That meet reasonable performance requirements

or

.
14

(11)
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(iii) At a reasonable price (see 23.103(a) (2)).

(2) When considering whether the price of a sustainable
product is reasonable, agencies should consider whether the
product is cost-effective over the life of the product. For
ENERGY STAR® or Federal Energy Management Program (FEMP)-
designated products, a price is reasonable if it is cost-
effective over the life of the product taking energy cost
savings into account (42 U.S.C. 8259 (b) (2)). Life-cycle cost
savings tools for energy-efficient products are available at
https://www.energystar.gov/buildings/save energy commercial buil
dings/ways save/energy efficient products and
https://www.nrel.gov/analysis/tech-lcoe.html.

(1) T'oeaas comin ] 4 o DI I~ SN 2N B A= TN = | At Attty et A S o g

\ L/ LI i T U i \.z\JllltJ_L_LLALLl\.z W ITCTT utJtJ_L_L\./uM_L QLCALULUJ—_Y tJuJ_\./LluLJ_LLl\j
program—requirements—(see 23310+ —and

(DY Dawva Aot d o maa ]+ o NSRS I SE TR PR N IR NN N P EEWE S RN |

\ Vi J S SRR i N SR S WS S Ar) [ 1§ U i Sy S & N UPI) Ul S E N W By W) oo T T TITO T LJJ_\J\AL/I. CTo a1l
aAvizrl Ao (o 22 104 (~) (D))
o TV IICCS o [ i v A S W B Wy Ry |

—e} Regarding products under contract actions for services or
construction, the contractor is required to provide products
that meet the definition of sustainable products and services at
2.101, if the products are—

(1) Delivered to the Government;
(2) Furnished by the contractor for use by the Government;

(3) Incorporated into the construction of a public building
or public work; or

(4) Acquired by the contractor for use in performing
services under a Government contract where the cost of the
products is a direct cost to a Government contract (versus costs
which are normally applied to a contractor’s general and
administrative expenses or indirect costs).

23.104 General procedures.

(a) Maximum extent practicable. If the requiring activity
submits a written justification addressing the reasons described
in 23.103(a) (1), the contracting officer may consider it not
practicable to procure sustainable products or services. A
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written justification may be for a specific product or service
or at the line item or contract level. The contracting officer
shall maintain the written justification in the contract file.

(b) Identification.

(1) Except as provided in paragraph (b) (2) of this section,
the contracting officer shall ensure the solicitation and
contract identifies—

(1) The sustainable products and services, including the
purchasing program and type of product or service, that are
applicable to the acquisition, as identified by the requiring
activity; and

(1i) Any products and services that are not subject to
the requirements of this subpart and the clause at 52.223-23,
Sustainable Products and Services, based on the written
justification under paragraph (a) of this section [or an
exception at 23.105];——an-—execeptionat23-105—~or anexemption—at
236,

(2) The requirement in paragraph (b) (1) of this section

does not apply if the justification [or exception]s ceptiony
oF mptieon covers the entirety of the contract action
requirements.

(c) Prioritization. Agencies shall prieritize sustairnabt

71~ A AT ] Ao e
A== oo TOTTOWS .

Hr—Preeure[procure] products and services that meet
applicable statutory purchasing program requirements (see
23.107) . When both an EPA-designated item (see 23.107-1) and a
biobased product in a USDA-designated product category (see
23.107-2) could be used for the same purposes, and there is not
an EPA-designated item that is also a biobased product in a
USDA-designated product category that meets the agency's needs,
procure the EPA-designated item.

o]
(0]
H

~
OO}

D' Mt

H- He-

H
H
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23.105 Exceptions.

The following are excepted from the requirement to procure

sustainable products and services

*

*

Biobased products to be used in military equipment
(products or systems designed or procured for combat or combat-

related missions),

(d)

or launch support

spacecraft systems,
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23.107 Statutory purchasing programs.

Agencies shall ensure compliance with statutory purchasing

program requirements described in 23.107-1 through 23.107-4.

23.107-1 Products containing recovered materials.

The following procedures apply when the

Procedures.
thresholds set forth in paragraph

exceeded.

(e)

of this section are

(c) (1)

agencies shall

Once an item has been designated by EPA,
purchase conforming products to the maximum extent practicable

in accordance with 23.104 (a),

(1)

unless a [justification or

n

£24 Aot

JUuo L T T CTat LUy

ERPPSEER

exception applies (see 23.104(a) and 23.105).]

Ay

ng

1

104 (=) 22

22

o
[}

({
\

o
=}

P I NN N

Sz

25

Nt T~
RKXCC POty

22

o

Sz

[EEFaws

Z 0 . T UIJy

(R AT v a S W W A

= = g m=n

T T U1t

O

1 xz)

ot o vz

fak =N

A

1

E=AV

|

T e LU Uy

23.107-2 Biobased products.

Authorities.

(a)

The Farm Security and Rural Investment Act of 2002

(1)

(FSRIA),

3201[7 CFR

N DI SN N2
T T PToLC

7

as implemented at +—€

7 U.S.C. 8102,

part 4270].
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Public Law 109-58.

The Energy Policy Act of 2005,

(2)

The following procedures apply when the

Procedures.
thresholds set forth in paragraph

exceeded.

(e)

of this section are

(c) (1)

Once a biobased product is included in a USDA-

(1)

designated product category,

agencies shall purchase conforming

products to the maximum extent practicable in accordance with

unless a [Jjustification or exception applies (see

23.104(a) and 23.105).]
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23.107-3 Energy-consuming products and water-consuming products.

To the maximum extent practicable in
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23.109 sol

Sustainable

in solicitations and contracts—

Insert the clause at 52.223-23,

General.
Products and Services,

(a)

Unless—

(1)

The requiring activity has provided a written
justification that it is not practicable to procure sustainable

(1)

[or]

.
14

(see 23.104 (a))

products and services

[and]ex

4

An exception under 23.105 applies

(11)
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(2) The scope of the written justification [or exception]+
tHeon;—o¥ mptien covers the entirety of the contract
n requirements.

o
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* * * * *

(c) Biobased products in USDA-designated product categories.
(l) * * *

(2) Insert the clause at 52.223-2, Reporting of Biobased
Products Under Service and Construction Contracts, in service
and construction solicitations and contracts, unless the
contract will not involve the use of biobased products in USDA-
designated product categories at httpsi+/fwww-biopreferredgov—or

7 OCTR ot Q2901
7 T T ot oZ9ox

[https://www.biopreferred.gov/resources/categories.html or 7 CFR
part 4270].

* * * * *

Subpart 23.4—Pollution Prevention;,—Eavironmental Management
Systems;,—and Waste Reduetion

23.400 Scope of subpart.

This subpart prescribes policies and procedures for [obtaining
information needed for Government compliance with right-to-know
laws and pollution prevention requirements.]—
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23.401 Definitions.
As used in this subpart—

Federal agency means an executive agency (see 2.101).
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Federal facility means a facility owned or operated by a
Federal agency in the customs territory of the United States.

23.402 Authorities.

Emergency Planning and Community Right-to-Know Act of

42 U.S.C.

(a)

1986,

(EPCRA) .

11001-11050

13101-13109

42 U.S.C.

Pollution Prevention Act of 1990,

(b)
(PPA) .
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23.403 Emergency planning and toxic release reporting.

Federal facilities are required to comply with the
emergency planning and toxic release reporting requirements in

EPCRA and PPA.

(a)

and any agency implementing
every contract that provides for performance on a

PPA,
Federal facility shall require the contractor to provide

Pursuant to EPCRA,

(b)
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information necessary for the Federal agency to comply with

of this section.
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paragraph
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23.406 Contract clauses.

Pollution Prevention and

in solicitations and contracts that
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PART 37—Service Contracting

Subpart 37.l1—Service Contracts-General

37.102 Policy.

Agencies shall ensure that service contracts that require

(1)

the delivery,

or furnishing of products are consistent with

(see 23-363+4e3[23.103(b)1]) .

use,

23.1

subpart

PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

Subpart 52.2-Text of Provisions and Clauses
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52.204-8 Annual Representations and Certifications.

insert the following provision

As prescribed in 4.1202(a),

[ (DEVIATION FEB

(JAN 2025)

ANNUAL REPRESENTATIONS AND CERTIFICATIONS

2025)]

The following representations or certifications in SAM

(c) (1)

are applicable to this solicitation as indicated

*

*
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52.212-3 Offeror Representations and Certifications—Commercial

Products and Commercial Services.

insert the following

As prescribed in 12.301 (b) (2),

provision

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—COMMERCIAL PRODUCTS AND COMMERCIAL
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52.212-5 Contract Terms and Conditions Required To Implement

Statutes or Executive Orders—Commercial Products and Commercial

Services.

insert the following clause

As prescribed in 12.301 (b) (4),

CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTES OR EXECUTIVE

[ (DEVIATION

(JAN 2025)

ORDERS—COMMERCIAL PRODUCTS AND COMMERCIAL SERVICES

FEB 2025)]

The Contractor shall comply with the FAR clauses in this

(b)
paragraph

that the Contracting Officer has indicated as

being incorporated in this contract by reference to implement

(b)

provisions of law or Executive orders applicable to acquisitions

of commercial products and commercial services

Officer check as appropriate.]

[Contracting

*

*

(MAY
42 U.S.C.

Sustainable Products and Services

52.223-23,

(46)
2024) [ (DEVIATION FEB 2025)] (

8102,

7 U.S.C.
76711) .

[ S S VA

14087
and 42 U.S.C.

INEEAY
T

8259b,

42 U.S.C.

6962,
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52.213-4 Terms and Conditions—Simplified Acquisitions (Other
Than Commercial Products and Commercial Services).

As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS (OTHER THAN COMMERCIAL PRODUCTS
AND COMMERCIAL SERVICES) (JAN 2025) [(DEVIATION FEB 2025)]

* * * * *

(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances do
not apply:

(1) The clauses listed below implement provisions of law or
Executive order: * ok %

(xvii) 52.223-23, Sustainable Products and Services (MAY
2024 (DEVIATION FEB 2025)]) (E=6+—3485%~ 7 U.S.C. 8102, 42
U.S.C. 6962, 42 U.S.C. 8259, and 42 U.S.C. 76711) (Applies to
contracts when the agency identifies in the statement of work,
or elsewhere in the contract, the sustainable products and
services that apply to the acquisition).

* * * * *

52.223-1 Biobased Product Certification.
As prescribed in 23.109(c) (1), insert the following provision:
BIOBASED PRODUCT CERTIFICATION (MAY 2024) [ (DEVIATION FEB 2025)]

As required by the Farm Security and Rural Investment Act of
2002 (7 U.S.C. 8101(4)) and the Energy Policy Act of 2005 (7
U.S.C. 8102(a) (2) (F)), the offeror certifies, by signing this
offer, that biobased products (within categories of products
listed by the United States Department of Agriculture in +—EFR
part—3200——subpartB[at
https://www.biopreferred.gov/resources/categories.html]) to be
used or delivered in the performance of the contract, other than
biobased products that are not purchased by the offeror as a
direct result of this contract, will comply with the applicable
specifications or other contractual requirements.

(End of provision)
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52.223-2 Reporting of Biobased Products Under Service and
Construction Contracts.

As prescribed in 23.109(c) (2), insert the following clause:

REPORTING OF BIOBASED PRODUCTS UNDER SERVICE AND CONSTRUCTION CONTRACTS (MAY
2024) [ (DEVIATION FEB 2025)])

(a) Definitions. As used 1n this clause—

Biobased product means a product determined by the U.S.
Department of Agriculture (USDA) to be a commercial product or
industrial product (other than food or feed) that is composed,
in whole or in significant part, of biological products,
including renewable domestic agricultural materials and forestry
materials, or that is an intermediate ingredient or feedstock.
The term includes, with respect to forestry materials, forest
products that meet biobased content requirements,
notwithstanding the market share the product holds, the age of
the product, or whether the market for the product is new or
emerging. (7 U.S.C. 8101) (+€FR3201+-2[7 CFR 4270.2]).

USDA-designated product category means a generic grouping of
products that are or can be made with biobased materials—

(1) That are listed by USDA in a procurement guideline -+
EFR—part—320d——subpart—B) available at

https://www.biopreferred.gov/resources/categories.html; and

(2) For which USDA has provided purchasing recommendations
+4available at https://www.biopreferred.gov [ or 7 CFR part
4270]) .

(b) The Contractor shall report to https://www.sam.gov, with a
copy to the Contracting Officer, on the product types and dollar
value of any biobased products in USDA-designated product
categories purchased by the Contractor during the previous
Government fiscal year, between October 1 and September 30; and

(c) Submit this report no later than—

(1) October 31 of each year during contract performance;
and

(2) At the end of contract performance.

* * * * *
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52.223-10 Waste Reduction Program.
As prescribed in 23.406(c), insert the following clause:
WASTE REDUCTION PROGRAM (MAY 2024) [ (DEVIATION FEB 2025)]
(a) Definitions. As used in this clause—

Recycling means the series of activities, including
collection, separation, and processing, by which products or
other materials are recovered from the solid waste stream for
use in the form of raw materials in the manufacture of products
other than fuel for producing heat or power by combustion.

Waste prevention means any change in the design,
manufacturing, purchase, or use of materials or products
(including packaging) to reduce their amount or toxicity before
they are discarded. Waste prevention also refers to the reuse of
products or materials.

Waste reduction means preventing or decreasing the amount of
waste being generated through waste prevention, recycling, or
purchasing recycled and environmentally preferable products.

(b) censistent—with the reguirements—eof seection207—-of
Exeentive O —+the[The] Contractor shall establish a
program to promote cost-effective waste reduction in all
operations and facilities covered by this contract. The
Contractor's programs shall comply with applicable Federal,
State, and local requirements, specifically including Section
6002 of the Resource Conservation and Recovery Act (42 U.S.C.

6962, et seqg.) and implementing regulations (40 CFR part 247).

(End of clause)

52.223-19 [Reserved. (DEVIATION FEB 2025) ] Compliance—with
Environmental Management Systems—
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52.223-23 Sustainable Products and Services.
As prescribed in 23.109(a), insert the following clause:
SUSTAINABLE PRODUCTS AND SERVICES (MAY 2024) [ (DEVIATION FEB 2025) ]
(a) Definitions. As used in this clause—

Biobased product means a product determined by the U.S.
Department of Agriculture (USDA) to be a commercial product or
industrial product (other than food or feed) that is composed,
in whole or in significant part, of biological products,
including renewable domestic agricultural materials and forestry
materials, or that is an intermediate ingredient or feedstock.
The term includes, with respect to forestry materials, forest
products that meet biobased content requirements,
notwithstanding the market share the product holds, the age of
the product, or whether the market for the product is new or
emerging. (7 U.S.C. 8101) (+€FR3264-2[7 CFR part 4270.2)])

Recovered material means waste materials and by-products
recovered or diverted from solid waste, but the term does not
include those materials and by-products generated from, and
commonly reused within, an original manufacturing process. (42
U.S.C. 6903).

Sustainable products and services means—pfedﬂe%s—aﬂé—sefv&ees

ENE ol ﬁ-l— + S Al + + 1 £~ 11 ner o -l—
T SO cCO—a TG 1t C —C1Ir J_u_n__n_uvv_n_xlxj uf’f’ cO

mandates—and—directives—for purchasing:
— 1 Statutorypurchasing programs—

vy

—3[(1)] Products containing recovered material
designated by the U.S. Environmental Protection Agency (EPA)
under the Comprehensive Procurement Guidelines (42 U.S.C. 6962)
(40 CFR part 247) (https://www.epa.gov/smm/comprehensive-
procurement-guideline-cpg-program#products) .

—+43+[(2)] Energy- and water-efficient products that are
ENERGY STAR® certified or Federal Energy Management Program
(FEMP) ~designated products (42 U.S.C. 8259b) (10 CFR part 436,
subpart C) (https://www.energy.gov/eere/femp/search-energy-
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efficient-products and
https://www.energystar.gov/products?s=mega) .

—3343[(3)] Biobased products meeting the content
requirement of the USDA under the BioPreferred® program (7
U.S.C. 8102) (+¥—CFRpart—320+[7 CFR part 4270])
(https://www.biopreferred.gov) .

—++)+[(4)] Acceptable chemicals, products, and
manufacturing processes listed under EPA’s Significant New
Alternatives Policy (SNAP) program, which ensures a safe and
smooth transition away from substances that contribute to the
depletion of stratospheric ozone (42 U.S.C. 76711) (40 CFR part
82, subpart G) (https://www.epa.gov/snap) .

(b) Requirements.

(1) The sustainable products and services, including the
purchasing program and type of product or service, that are
applicable to this contract, and any products or services that
are not subject to this clause, will be set forth in the
statement of work or elsewhere in the contract.

(2) The Contractor shall ensure that the sustainable
products and services required by this contract are—

(1) Delivered to the Government;
(ii) Furnished for use by the Government;

(iii) Incorporated into the construction of a public
building or public work; and
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(iv) Furnished for use in performing services under this
contract, where the cost of the products is a direct cost to
this contract (versus costs which are normally applied to the
Contractor’s general and administrative expenses or indirect
costs). This includes services performed by contractors
performing management and operation of Government-owned
facilities to the same extent that, at the time of award, an
agency would be required to comply if an agency operated or
supported the facility.

(Y (2 Tgvmmrt S g~z A A g N v (Y (Y (4211 £ +1h 1
(O T T xCCepPp T oS pPprovOCo T pPpaoragTtapi (o7 (o /Tt 7 OTr—CciITS
ol a1 ISR R W=~ NN N | Nreadia~t o A s aeszd N~ oyt + + 1
CTraosty o Tho Ca CIIchio T pProtot oot SCTE v T CC S titoro &ttt T —CIt
N N - N N ot an Ao Ao A £4 A d Ao £V +howr Ao
oppPpTrCaloT [CATICE SV ic s yo 7 SpPpC T CotTrortrs; O Ot progTalt
PN LR BE AN P i~ < TN —RE i I 2 £ it e £y bt aad A e S A
e o CmCic S ot oIt Oor—{uotoT |\ S s s oSOt oot OT; ot
JAEEEEAY [QEEWE SN 2NN 2N | nradii~t o A EP NS S R DT TR 22T T I ~IE 22 + + DA
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T oMM ot o O opC T Ca ot sy o caitOartts; ottt oot 5 <1t
Ffant o £ Nt~y D2ADQ
TrcCTc—ao—OT CTcoOoCTT =293~

(c) Resource. The Green Procurement Compilation (GPC)
available at https://sftool.gov/greenprocurement provides a
comprehensive list of sustainable products and services and
sustainable acquisition guidance. The Contractor should review
the GPC when determining which [statutory] purchasing programs
apply to a specific product or service.

(End of clause)
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